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Court of Appeals of the District of jColumbia 


Xo. 5113. 


United States ex Kel. Walteu E. Heller a Corp., 

Appellant, 


vs. 


Andrew \V. Mellon, Secretary, 


a 


Supreme Court ot‘ the District ot' Coluriibia. 


At Law. 

Xo. 77039. 

United States ex Relatione Walter E. IlELLiat Co., a 

Corporation, P(*tItioner, 

vs. 

Andrew W. Mei.i.on, Secretary of tin* 'rreasujry of the 

United States, Respondent. 

L^nited States of A:\ieri(’a, 

District (tf ('nliittthia^ ss: 

I 

Be it reniemhered that in the Supreme Court jof the Dis¬ 
trict of Columl)ia, at tin* City of Washini^ton, ii|i said Dis¬ 
trict, at the times h(‘reinafter mentioned, the followini^ 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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U. S. EX REL. \V. E. HELLER CO. V.'^. 


Petition. 


Filed Aimusl (), Idl’d. 


In I he Supreme (’ourt ol’ I lie Pistriet ot* ('olumbia. 


At Law. 


77o:>d. 

United Status ex Relatione Walter F. Heller Uo., a 

Corjiorat ion, 1 *el it ioiier, 

vs. 

Andrew W. .Mellon, S(‘eretarv of tlu* Treasni'v ot' the 

» » 

United Stat(‘s, Resjioiideiit. 

The jietition of the Unitt‘d Stat(*s of Ameriea on the re¬ 
lation of Waiter IF. IRdler cV: (’omjiaiiy, a eoi’iioration, re¬ 
spectfully repr(‘sents: 

1. That said Waitin' F. IRMim- cV: (’ompany is a corporation 
(Inly cr(‘at(‘d and ore:anlzed niuhn' the laws of the Slate of 
Delaware*, doini;' Inisiness tiK*rein with its ])rincipal ofiice lo¬ 
cated in Rankers Ihiildilm-, ('onnt v of Look, (’itv of Uhicai»o, 
State* of Illinois, and that said W"alte*r F. ne*ller & UonpRiny 
hrini::s this its ])e‘titi(ni for inamlamns against Anelre*\v W. 
Afellon, a resielent of the* Distrie-t of (’olnnihia, in i'e*spect 
to the matters and things he*i'e*inafte*i' se*! forth; that the 
said Anelre*w W. .Me*llon is the* S(‘cre*tary of the l)(*])ai'tment 
of tlie* Treasury of tin* Unite*d Slale*s, shown anel de*sci'iheel 
in the law as S(*ei'e*tary of the* 'rre*asni'y. That the* saiel 

Se*cretarv of the* Tre‘asnrv is hv law e*harue*d with c(*i'tain 

• • • • 

duties in re*sp(‘ct to the* matte*i's and thing's here*inafte*r se‘t 
fe)rth anel that the* said i'e‘S})()nele‘nt is sne‘d he‘re*l)y in re‘>))ect 
of his oOicial elntie*s as he*re*inafte*r moi'e* particularly set 
forth. 

-. That nnelei* the* pi'eevisioiis of Se*ctie)n dlS of the 

*2 “Tariff Act of 11)22" it is made* the dntv of the Sec- 

« 

re*tary e)f the* Ti'easnry to hear anel alle)W the peti¬ 
tions e)f lif)lele*i‘s of valiel lie*ns upon ))re)])e*r1y se*ize,*d for vio¬ 
lation or alk*^’e‘(l I violation of the customs, revenue laws 
wliere snedi petitie)ner is without wilful negligence, without 
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iiitoiitioii lo (l(‘t‘ran(l tlu‘ n‘V(‘iiiu‘, or to violnto 
section (>18 oi‘ said Act readinu* as follows: 


c. 


3 


the law; said 


le Seci’(‘tary 
V, oi’ forfeit- 


‘‘Sec. 618. Kemissioii or .Mitigation of Penalties.—Wlien- 
ever any person interest(‘d in any vessel, Vehicle, mer- 
cliandise, oi* haii'ii'ai^e seized under tlu* ])roviKions of this 
Act, or who has incnrr(‘d, or is allei;\‘d to Injive incurred, 
any tine or ])enalty tluM-eiiiuh'r, liles with the jSecretary of 
the Treasury if undei* the (*ustoms laws, and with the Sec¬ 
retary of Commerce if under navigation lawj;, before the 
sale of such vessel, vehicle, merchandise, or l)ajj::gage a peti¬ 
tion for the remission or mitigation of such liiiV, ])enalty, or 
forfeiture, th(‘ S(‘cretarv of tlu* Ti'i'asurv, oi* t 
of Comnierci‘, if lu* hnds th.al such tine, ])enall 
ure was incurivd without wilful n(‘gligence or|without any 
intention on tlu‘ |)art of tlu* p(‘titioner to defr;Vid the reve¬ 
nue or to violat(‘ the law, oi- tinds the (‘xisteiuu* i)f siu'h miti¬ 
gating circumstances as to justify tlu* i‘(.‘missi(iu oi* mitiga¬ 
tion of such tine, ])enalty, or foi-feiture, may lajinit or miti¬ 
gate the same u])on sueh t(*rms and conditions jas lu* deems 
reasonable and just, or or(h*r discontinnanci* oj' any ])rose- 
cution relating tlu‘reto. In oi\lei- to (‘liable him |to ascertain 
the facts, the Secr(*tarv of tlu* 'rr(*asiirv mav Jssiu* a com- 
mission to any sp(*cial agent, colh‘ctoi*, m(*mh(*r of tlu* Hoard 
of the United Stat(‘s (J(‘iu*ral .\])pi-ais(*i*s, oi* U iit(*d States 

tit ion: Pro- 
011 St rued lo 
at ion made 


commissioiu*!', to taki* t(*siimony upon siu'li ))c 
rided, That nothing in this section shall be c 
deprive any ])erson of an award of com])(*in 
before the tiling of such jietition.’' 


3. That heretofore to wit on or about tlu* t8th dav of 
January, Ib-D, ])(*titIon(*r submitt(*d to tlu* r(*lspondent a 
certain ])(*tition for r(*mission of forf(*iture whicji was being 
atteni])ted of and concerning oiu* (*(*rtain Xjish Sedan, 
.Motor irB-li)4()7 alleg(*d to hav(* b(*(*n seiz(*d f(|>r violation 
of customs laws at l)(*troit, .Michigan, on or ajiout the —• 
day of I)ec(*niber, 1628, all of whi(*li tog(*th(*r w|ilh a show¬ 
ing of ]K*titioiu*r's int(*r(*st and right to such ' 
moi'i* fully appear by r(*fer(*nc(* to a copy of the 
])etition hereto attached and marked U.xhibit 1 ; 
erenee made a part hereof. 
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’(*hicl(* will 
mentioned 
bid bv ref- 
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I'. S. EX REL. \V. E. TTELI.EH CO. V.^. 


3 4. That thereafter p(‘tlti(aier received a notice con¬ 

cerning such petition reading as follows: 

In re])lv refer to 1()S,*2)K). 

! .Mar. 1, 

The (\>lIector of Customs, 

Detroit, .Mich. 

SiK: 


The IMireau is in i'(*cei])t of your coininunication of Feh- 
ruarv 20, 1020, lih* 72)0 0802 CD, transmitting the petition 
of Walter H. 1 Idler and (’ompaiiy foi- tin* rdcasi* (►f one 
Xash s(Mlan, motor .\o. B-ll)407, seized at your port for vio¬ 
lation of the Customs i-evemie laws. 

FroTu the i-(‘cord it ap])eai's lluit the automohih* in (pies- 
lion, which is a]>prais(‘d at was seiz(‘d fi’om (ua* 

Julian Brahou aflei* it had l>e«*u found to contain 2*0 (piart- 
l>ottles of li([m>r conc<*aled hehiiid the cushion of the I’eai* 
seat in violation of Sections o02)(//) and oll4 of tlu* Jhiriff 
Act and S^*ctl(Ul^f JOfil and 2*002 of tlu* lo‘\’is(‘d Statut<'s. 

'rin* p(*titiom‘rs slate that thcia* is :m unpaid halanct* due 
tluun on the conditional sales ;igre(‘meul amounting to 
$1,072.20. In view of this fact they re<nu*st tin* I'ele.ase of 
tlu* automohih*. 

J'lu* Special .Vgeiil's ofliee at ('hicago, Illinois, iiit(*r\'it*wt*d 
the rt*fer(*nce given hy tlu* \u*nd(*(‘ in his purchasei‘'s statc*- 
nu*nt and found .th.al all oi' the statements nuide as to his 
reliability W(‘re based upon ac<|naintaiiceship and th.at a 
thorough investigation was not nuuh* hy the pet it ion(*i*s of 
tlu* ])urchas(*j- pi'ior to tlu* sale of tlu* car. 

In vi(*w of tlu* record in this case and since your otlici* 
concurs in the recomnu*ndat ion made* hy the Sp(*eial 
.•\gt*nt’s ollici*, wliich in\u*stigated the mattt*i', tlu* l>ur(*au 
can see no circumstances which would warrant n*lief, and 
the application must, therefoi'e, he (h*ni<*d. 

Kespt*ct fullv, 

(Signed) , ‘ J. I). \M*:VIUS, 

Acttll<1 ( 'n/H tmssiout'l' nj ('(t sf (OH S. 

Xo enclosun*. 




u. That therefore* in e)rder to at’ford resi)ondent a furtlu*r 
opportunity to correct tlu* manif(*st e*rror theivtofoia* taken 
hy his suhordinates in res])ect to such ])etition, your })eti- 
tioner pre^^eiited a further and more detailed second peti- 
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tioii to respondent on or about the 20th day of !March, 


ing of peti- 
hilly appear 


4 1929, all of which together with a sho^^i 

tioner's right to such vehicle will more 
by reference to a copy of the mentioned second petition 
liereto attached, marked Exhibit II and by reference made 
a part hereof and submitted further and supporting infor¬ 
mation on or about the 4th day of A])ril 19j29, copy of 
which is hereto attached and marked Exhibit! Ill and by 
reference made a f>art hereof. 


6. That as respects siu'h supplemental petitiojn petitioner 
has received notice concerning such petitions 
follows: 

Treasury Department, Washington.! 


reading as 


27, 1929. 


108,200. Jun 

Mr. Xathan B. Williams, 

414 Transportation Building, 

Washington, D. 

Sir : 


1 have vour letter of June 22 and would referito the mat- 
* . . ! 
ter of the petition before th(‘ I)e])artment tiled by Walter 

E. Heller and Eomi)any, (1ii(*ago, III., for the release of one 
Xash Sedan, .Motor Xo. B-19407, seized at Detrjoit for vio¬ 
lation of the Customs Revenue laws. | 

I find a thorough consideration has been g^ven to the 
facts presented by the petitioiuu* and in his bc^half, and I 
can but agree with the ruling made. 1 can find no circum¬ 
stances whi('h would warrant an amending of the opinion 
as rendered and accordinglv must decline to disturb such 
opinion ns you request. 

Respectfullv, 

(Signed) ‘ S. L0W:M[AX. 

SEYMOUR LOWMAX, 

A ssjsfa}if Secretari/. 

Xo enclosure. i 


I 

7. That thei’eafter in res])onse to an appeal n|iade by its 


(onns(‘l, jK'titioner has received the following 
cation : 


communi- 
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r. S. EX REL. W. K. HELLER A- CO. VS. 


The Secretary ot* tlie Treasury, Wasliiiigton. 


Jul. 26, 1929. 


Dear Mr. WTllia.m.s; 


Kecci])t is ackii()wl(‘(lgc(l (6’ your leltiu* oT July 1, 1929, 
relating further to the ]K‘titiou tiled with the I)e])artmeiit 
hy Walter H. Ih^ljer (’oinpaiiy, (’hicago, llliiiois, for re¬ 
mission of th(‘ foi’f(‘itur(‘ and the i'i‘leas(‘ of oin* Xash s(‘dan, 
Motor Xo. r>-194f)7, seized at DcUroit for violation of the 
Customs-KeviunuMaws, and asking for a review of the de¬ 
cisions of th(‘ Assistant S(*cr(‘tarv and the Acting Conimis- 
sioiuu* of (histonis (hniying tin* petition. 

In accor<lanc(‘ with youi’ r(M|iu‘st, tin* i*(‘cord and the de¬ 
cisions in this case have been caiH'fullv r(*view(‘d. I am not 
satisli(‘d that tlu‘ pi‘titioning com])any has estahlished the 
])ropi'i(*ty of tlu‘ reli(‘f ])(‘tition(‘d for, and accordingly the 
advers(‘ decisions above rt‘ferred to are a))proved. 

\'ours trulv, 

(Signed) j ’ A. AV. MELLOX, 

Secret a nj of the Treasurif. 

Mr. Xatlian B. ^Williams, 414-1.') Transportation Bldg., 
AVashington, 1). E. 


S. That on a date unknown to ])etitioner but after the 
presentation of its petition and supplemental petitions, 
li(‘reinlH*fore mentioned and set forth, and in violation of 
the statutory duty of respondent and to tin* great damage 
and loss to tin* petitiom*!* and in total disregard of the law¬ 
ful rights of tin* petitioin*r said Vi*hich* was declared suin- 
marilv fort\*it(*d and delivered over to the use of the g’ov- 
(*rnnn*nt of tin* rniled Stat(*s. 

9. That p(*titionei* has at all times stood ready to pay all 
costs and (*xpenses of the rnited States in i‘elation to such 
seizure as is fully set forth in its nn*ntioin*d petitions, that 
des])ite such ])etitions and the lawful rights of petitioner 
in thi* circumstanci*s as hen‘inlH*fore fully set forth re- 
spoinh'Ut without lawful right and in violation of the 
rights of this petitioner continu(*s to hold such vehicle to 
tin* use of tin* rnit(‘d State's. 

o’.j It). That ia*latoi* is without r(*nn*dy in the premises, 
unless a remedy hi* accorded by the mandate of the 


ANDREW W. MELLON, SECRETARY, E '^ C . 


lloiiorablo Court, and that unless such remedy be granted, 
adjudged and made effectual great loss and damage will 
continue to petitioner, and that by reason ol* the matters 
and things Iiereinbefore set forth relator is entitled to 

reinedv at the hands of this Honorable Court as herein- 

* 

after prayed for. 

Wherefore, tlie premises considered, yoijir petitioner 
t)rays: 

1. That a writ of mandamus mav be issued and directed 

I . . 

to the respondent, Andrew W. Mellon commapding him to 
allow petitionei‘\s claim for the return of saidjvehicle. 

1^. For such other right or rights, relief oij order as to 
th(‘ Court may seem proper and the nature of petitioner’s 
case may require. 

To which end t)etitioner prays that a rule i:jiay issue re- 
(piiring respondent to show cause if any he liiive, wliy the 
writ of mandamus should not issue herein as praved. 

W’ALTER E. HELLkii 
COMPANY, 

By WALTER E. HELL, 

Attest: 

I SEAL. I OWEN J. ROBERTS, i 

Secretary, I 

NATHAN B. WILLIA.M^, 

404-11 Transyortaiion Bldg., Washington,C., 


ER, Pres. 


Attorney for /I 


\d It loner. 


State of Illinois, 

(donutg of ('ook, ss: 

Befoi-e me, J. M. Frieden, a Notary Public within and for 
Cook County, Illinois, at my office in said State and County, 
))ersonally a])peared Walter E. Heller wlio l)eing by 
() me just duly sworn, on oath says, thaj, he is the 
President of Walter E. Heller & Company, the re¬ 
lator coi'poration named in tlie foregoing petitijon; that he 
has j-cad the foregoing petition l)y him subsci* bed on l)e- 
lialf (4‘ such cor})oi*ation as such President, and! knows the 
contents th(‘reof; that the statements of fact th^u'ein made 
as u])on ])ersonal knowledge are true, and those jmade upon 
infoi-mation and ])elief lie believes to be true. 1 
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8iil)scri])e(l and sworn 

[seal. I 


to l)(‘t'or(* mo this 1st dav ot‘ 

«> 


d. M. 


FRI KDKX, 
X(/fart/ Public'. 


Fx III MIT I 


Fn IT ED S tates oe .Xmeeica 


vs. 

One Xash Sedan. V(*ai’ Mod(‘l Sto’ial #(j7dS, Motor 

^R4()7. 

fb’f if ion. 

To Andr(‘W \V. Mellon. Si‘(*r(‘tarv of tlu* Ti‘(‘asnrv for tlu‘ 

• • 

Fnitod States of America: 

Waller F. Heller Fo., ])(*titioner her(*in. res])ectfully 
shows and ivpreseiits: 

I. 'I'liat it is a corporation duly oi-a-ani7A‘d nndei- and ex¬ 
isting' l»v \-irtne of llie laws of the Stati* of Illinois: that its 

< • 

])]*incipal plact* of husiness is in Fhicaii'o, Illinois and that 
such l)nsiiK‘ss is larE'ely concerned with tlu* discf)nntinu' of 
neii'otiahle antomohih* pa})ei‘: 

II. 'i'hat on tlu* ‘Jdth day of ()c'tol)er, A. I). Id-S. one 
.Inlian (irahou of the ('ity of Fhicau'o, State of Illinois. ])nr- 
c-liased l‘rom iht* Rome Motor Sales Fo. of said Fit\' a Xash 
Sedan. autonu)i)ih‘. serial ~i)77)S, motor =11)407, for the 
pundiase price of one thousand live hundred tw(*nty ei^'Iit 
and 20 100 dollars (:sl,r)2S.20) : that of this said amount 

tlu* ]>urchaser paid four hundred sixty-six dollars 
7 (84 (’d.(' 0) in t-ash and aii'rc*ed to jiay the remainini*' 

amount in twelve c‘([ual installments of ei^'hty-ei.ii'ht 
and dO 100 (^yS.dO) dollars each: that to s(*cure said un- 
'paid sum to the vendoi-. the ])urchaser executed a condi¬ 
tional sa'A*s contract covering' said vehicle to tlu* Rome 
Motor Sales ('o., reserving title to said vehicle to the 
vendor tlien*of until tlu* unt>aid amount should he com- 
'pletely ])eriod u]) and satistied: 

III. That on the sanu* <lat(* tlu* c()uditional sah‘s instru¬ 
ment ahov(* mentioi|i(*(! was duly assiu'n(*d hy tlu* Rome* 
Motor SaK*> (’oin]rjpy fei- walue, to dValter F. Heller c'c 
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])rtitioiiL‘r lioroin; copy ol* said iiistrumciil is altiiclied hereto 
marked exhi])it ‘‘A'’ and made a part liered^f; 

IV. Thai as your i)etitloner was int‘ornujd and subse- 
(jiK'iilly vei'ili(‘d, the automobile herein above ^escril)ed was 
seiz(‘d and taken into custody ])y Federal Fustoms OHicial 
of tile Poi't ot* Detroit, sometime or about, to wit, the month 
ol' D(‘cembei*, A. D. 19*28, your petitioner beink' uninfoi-med 
as to the exact date of said seizin*e; tliat the \|ehiel(‘ was so 
seizc‘d as your ])etitionei* is informed and belijeves whih‘ in 
tlu‘ ])ossession of tlie purcliasor. Julian Grilibon, for his 
failure^ to comply with Federad Customs rei>-iilations: 

V. That at the time your petitioner ])ur('llas(‘d lh(‘ de- 

t’(‘rr(*d ])avment conditional sales contract coxauMnii- said 
automobile, on careful and th-rou 2 :h investie'a^ion as to the 
eharaeter, reputation, business, financial stamliiii*’ and t;'en- 
(‘ral eom])etency of the purehaser, Julian (}r;|bon, was in¬ 
stituted, and the results thereof enve yonr ])(‘tttion(‘r (‘V(‘iw 
r(‘ason to believe that said purchaser, was alreliabh* and 
pro]K‘i* party, with whom a business transad-tion of this 
natur(‘ mi<i-ht well be undertaken: that th(‘ pi rehascu* was 
r(‘port(‘d and believed to be an insurance lirclkcu* of e’ood 
r(‘])utt‘, (‘arnin<>‘ a salary whieh would ])ermit h m to liandh' 
th(‘ financial oblii>’ation in satisfactory manner: (*opi(‘s of 
tin* buyers statement and re])ort secured u])on him ar(‘ at¬ 
tached hereto marked exhibits ‘*B’' and respcn-tively 

and mad(‘ ])arts hereof: 

VI. That of the deferred payments due und(|*r the tmans 
of your ])(‘titioner's conditional sales (*ontract'^ nom* have 
been made, accordin<>- to the affidavit of AValtiii' F. II(‘ller 
attaclu'd hereto, marked exhibit ‘‘D" and mjad(‘ a part 
h(‘r(‘of, showinir th(‘ balance* due under the contikict : 

Vn. That your petitioner had no knowlede’e of tin* ille,i*-al 
ns<* to which tliis said automobile was put by tin pui'chase*!*, 
nor did it consent to or concur in such use*: neir would it. 


unde*r any e'ii’cumstances, have* ])ermitteel the* v(j*hie‘le te) be 
use*d in violation of any law, Feeleral or State, e)i|- .Mnnieipal 
Drdinance: 

S VIII. That by reason of the default in paym(*nt 

anel lik(*wise bv reason of the illee’al use* e'if the* auto- 
meibile*, the* ])etitieiner, accoreliuii* to the terms eij* its eaineli- 
tional sal(*s instrument is entitled to ])ossession tlier(*e)f, in 
o]-eler tliat its lien thereon mav be protected: i 
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IX. Voiir shows thn! ihls polition is made in 

accordant witii the Slaliilo Iii sia-h casi* niado aad ])i-o- 
vi(k‘(l, Ixaii*;’ si'c. (ilS, pari d, iiih‘ IV of tlic Vaiaff Acl ol‘ 
1 92 ± 

X. Wh(.*r(‘r()r<‘ yean* p(‘lilionrr prays lhal an oi'doi- may 
i)(‘ (*nl«*i*(*d dii‘(‘ctiiii*- that, upon payment ot* siuhi ('hariies as 

have ac(‘ru(‘d to the (IoV(*rnmenl l)v vii'tne of seiziim- ami 

• < 

h()ldini4‘said ear, it may he r(‘leased to tin* petitionei* h(‘i\‘in. 

’avaltmij h. (’o., 

(Si,-lied) P>y P>KX.IA.M1X F. WATSOX, 

Ancnl. 

P>KM)\VX, KFLLFV .V: WAKXFH, 

A f f ori/rff- fnr flic J*(‘f if nniri'. 

hOS A me ncd u Sfafr Siir. I id it f:, 

Ld i/s niff, 

Benma.mix F. Watson, Ixhii- duly sworn, de|M)S(‘s and 

savs that he is a-(‘nt and attornev foi- Walt(‘i‘ F. Il(‘ller 

• • 

(’()., Ine., and duly authorized to si-n this petition for ami 
on h(‘iialf of said corporation: l!iat he has read tin* fore- 
-oin- pi‘tition hy him snhscrihed ;ind knows the coniciils 
th(‘re()f to he triu*, (|*Xcept as to those matlt‘rs slated to he 
U|)on infoiTnation and h(*lief and those In* l>(*li(*V(*s to lx* 
1 rue. 

(Si-ned) I5FXMA.M1X F. WA'l'SOX. 

(Si<»TK*d) ]X\('1I10L kh l>Ii()()I\, 

Sofur/i Pdfil/c, liitihdm ('<>,, .]//<•//. 

My commission i*xpires I) P_’ ',V2. 

(Here follow Fxhihits A, P>, and mark(*d ))a.L:'es !h h’l*, 

111 . and 11 .) 

12 FxiiiniT 1). 

Fnitkd States of Amkihca 


dr I.IAN (Ii:AiW)r, Hefemlant. 

Atji/Jdrif of ('laimddf /a/Acy ('oi/ilifidnal Safes ('onfrad. 

dValter F. llelh*r. hein- {li'st diny sworn, on oath d(*])os(*s 
:uid says tliat lie tli'* |;resi<h*nt of tin* WAiller F. ll(*lh*r cV: 
(karaarav, i\ coi-ooralion, Atlains and (^lark Streets, (lii- 





X264-CU-P-C3CNGX-4-29-SAL 



OFTQINAL 


CONDITIONAL SALES CONTRACT 


Subject to the terms and conditions here expressed, the undersigned Seller ajgrees to sell and deliver, and the undersigned Buyer 
agrees to purchase, the following motor vehicle with the e<|uiptnent thereon, (hereinafter called “said property”,) viz.: 


New or 
Used 

Year 

Model 

1 Model 
No. 

Make Trade Name 

Type of Body 

If Truck Civ* 
Tonnage 

Motor No. 

Manufacturer’s 
Serial No. 

lUst Price (Without 
Tax, Freight 

1 or Extras) 

Selling 

Price 

not? 


> <140 


jodon 

19<107 

67 L 0 


isyo.oo 


With the equipment thereon and in 

all charges for the price «*Tr7:r>nTi :mn:.n-nLi - 

' ^ Total Time Price 

of which the Buyer has paid ..in cash and $. . . . „.,..Jn trade, totaling ($—^EG.a.00- 


leaving a Deferred Balance ofMy6Il...II>in<^3Ci51^.....L 
which the Buyer agrees to pay to the Seller^ or assigns, in. 


Total Down Payment 
Amonnt of Note 


0 

.) 

-) 



—~—;-equal successive monthly installments commencing 

one month from the date hereof, with interest after maturity at the highest lawful contract rate as evidenced by the buyer’s 
promissory note of even date herewith payable to the order of seller or bearer, at the office of Walter E. Heller & Company, 
at Chicago, Illinois, or such other place as the holder thereof may from tinae to time appoint, which note is given not as pay¬ 
ment but to evidence the said deferred balance. 

In cmsc the 
by adlcr, or nteiane, 

Title to Mid _________^ ^ . _ ,, _, ,_^___ 

for, are folly paid in oiah an^ all the conditiooa herein shall have been fnlfiDcd; and only thereopoo shall title pass to buyer, oocwithstaniliiig delivery to 
or possemsioo by barer. 

Boyer fortber aarecs: to take {.wod eare of said pr op erty at buyer’s expense; to Iw respotuible for all losS or damage to the said property by 
fire, theft, casoahr or other eanae wbatsoercr; not to ose or allow the property to be, used in rioiation ci any laws or ordinances in force wherever the 
same may be. ami especially not to nsc it or soffer it to be naed in transporting intoxicating liquors or narcotK^ nor to take it or saffer it to be tskra 
outside of this State: not to charge it for the payment of any repairs of labor, skill or material expended on it or for storage charges, and oot to cre¬ 
ate or saffer say liens or adverse claims of any kind against it, or permit pr suffer it to come into possession of any other person; not to lease or 
attempt to encumber or sell it; not to remove or permit to be removed any equipment or accessories now upon or hereafter placed upon the said motor 
vehicle; it being understood and agreed that the buyer has no authority, expresk or implied, to do any of the afoiesaid things which he has agreed not to do. 

Boyer further agrees, at his own expense, to keep said proper t y insured in the name of seller, or assigns, against loss or damage by fire or 
theft with insaraace oompanies aoceptahle to Uie seller, or assigns, for an amount not less than the amount owing herennder, said poUcies to be delivered 
to seller, or assigns: and d buyer fails to so iasnre, the seller, or assigns, shall have the right to do so at buyer’s expense. Bayer acknowledges that 
be has examined and tested and has found and receiv^ said property in nrst-class condition and repair; that no warranties, representatives or agreements 
not exprcMcd herein have been made by seller, litinry to or loM oe dcs^elion of said p r op er ty from whatever eanae shall not release the buyer from 
payment, as pravided herein. 

Time is the essence of this contract. If bnyer defanlts in any payment, or in,the nroropt and faithful performance of any yf the foregoing condi- 
tioaa and agreements, or becomes insolvent or procc^ings in bankruptcy or fpr a receivership be commenced against buyer, or if seller or assigns shall at 
any time dera said property in danger of tnisase, confiscation, concealment or misappropriation, or his or its rights tberem msecore. then seller, or assign*, 
may. without notice or demand, declare the entire balance of the pnrehaae price and any other sums owing herennder immediately due and payable, and 
buyer will immediately deliver possrosioo of said property to seller or seller’s: assigns, and the seller or aellCT'a assigns may without notice or demand and 
with or without legal process, take immediate posaeiaion of said property, and! for such purpose may enter the premises of buyer, or any other place where 
the same may be or be supposed to be; and in any soch esse, scIIct or assigns, may also witbont notice to buyer, (1) cancel this contract and said^AMc, 
and as agreed damages for the bnyer’a breach retain all uyments tberetoft^ rec c iv«l or (2) recover from the buyer, as agreed damages for breach¬ 
ing this contract, the onpaid balance of said note (togetoer with interest at the highest legal contract rate) after allowtng credit on said note for 
the then value of the property if possession thereof has been retaken or for tl^ net proceeds derived from the resale thereof after ■ deducting costs, ex¬ 
penses sad sttoroey’s fees inenrred by seller or assigns in retting, rec o ver i ng, repairing and reselling the propety, the oveplns, if say, to be rendered 
to bnyer. it being agreed that seller or assigns may on retaking poaseasion qt the property sell same at pnbUe or private sale without ooticc or publica¬ 
tion, or (3) porsne ang remedy provided by law in lilce eases. 

Seller or aasigaa may enforce one or more remedies hereunder, aaeeessively or concurrently, and such action shall not operate to prevent him from 
pnrsning any farther remcdjr which be may have by Thtue of any statatc or rule of law; and any sneb rcpoesciiion of said prope rt y ahaU oot operate to 
release the purchaser from liability hereunder aa he r einbe f ore provided or to affi yt., i mpair or deprive the title hi said property so reserved to the seller or 
assigns berenadcr until the whole of said amaa owing the bnyer, or any Jodgment tberefor, are folly paid in cash. In any sah bniught against the 
buyer for any soma owi n g herennder by way of a g r ee d damages or otherwise., aa nereiabefore provided, bnyer hereby antborixea, ir revocably, any attorney 
of record to appear for bo;rer. in term time or vacatioa. in any oourt of recoid in any state or territory of the Union where aliowM by law, to confess 
judgment sgaiaat bnyer without the issaaoce or service of process, for the amonats so owing with interest as aforesaid, together with costs sad ressoo- 
able attorney's fero, and to waive and releaae aD errors which may intervene in sacb p rocee d ings and oonaent to immediate execution thereon. 

Buyer oonaenu to one or more or aoccesshre assigninents of this eon^nct by seller or assigns, and each such assignment shall operate as a 
transfer to the aasinee of all right, title and interest of seller in said property, and soch assignee shall be entitled to all the righu, powers, privileges 
snd remedies of seller hereunder, sad delay or fsilnre to exereise or pursue same shall not be oonatrued as a waiver thereof, or aa a waiver of buyer’s 
default. 

Any protisioa of this oontraet, prohibited by law or inoonsistent with a pore conditional contract of sale shall.be ineffective to the extent of such 
pxovxjioa without invalidating the remaimng provisions hereof. 

NO OTHER AG^EMENT. ORAL OR WRITTEN. EXPRESSED OR IMPUED, HAS BEEN MADE BY EITHER PARTY. 

Receipt of a copy of this contract ia acknowledged the buyer. 


Signed. Sealed and Delivered at QhlOflSQ 

OotobOT., ijiJiS 

. „ faifinod) BOMS MOTOR SALES __ 

(Dealer Sign Here) 

s. r. _ 

(If corpor a tion, an antboriaed officer should sign, stating his title, and attach 
If partnership, first sign firm name sm have one or more 


.State o£ Illinois, this....~-f?.^.iy^— 


Eny«-J.3i g» a.)., .JgU(j,n,,..Srebou. 

{Buyer Sign Here) 


-day 


-..(SEAL 


tta 

partners sign). 

Ullimtfcee iiVOgw 

C33aaawaaeaa^w—g—w%—vas* asa i n * ■■ •••»#♦!• * as* seas eesa a asevsvsssaaave ^ e w seoe vs aa»eeev—w 

— .S tate....X .^.^.fe ^Q^ff._ 


(If eorporation, sn antborixed officer should sign, stating bis title, and attach 
c orpor a te aaaL If partnership, first sign firm name and have one or more 
partners sign). 


Buyer’s residence address. 


Chioaa o 


(City) 


(Street Number) 

Qooft lUinq^o 

(County) (State) 


: > I s : 


Schedule of Paymeata 
Months After Date 

.ea.eo 
Issues 

^g8;go' 

*9w • • • e e • • e^V • al^as • 


1 

2 

3 mos! 


« 106B.20 

i^^eeveee*•••■>*•*eeeeeee•#••••••»«••••••••■••• 

^ Chicago 


••••♦••••••••••♦••aeeeeeaeei 

t Buyer's Town) 


wees•ee••eeqeeee 


T I 

Illinois. Addreag... 



Date. 


Ootg B 6 th 


eeoe***•*•••< 


-..192.§L.. 






BBgBQf 


ee ;50 

sb;T)D 


(Street Address of Boyer) 

At the tine or tinea stated in the Schedule of Paynenta hereon, sifter dsUe, I/we promise to pay 
^o the order of BEARER, at the office of WALTER E. HELLER A COMPi^Y, 105 West Adams 
mosPOh Street, Chicago, lUiaois, or at such other place ms the holder hereof may appoint, the sums ^ 

moilaT ____ c ^ I tPon Hondrod .ftsio Dollai’o 

vet Schedule aggregating_ ^ --..^^.....Uollars, 

^ FOR VALUE RECEIVED, with exchange, collection charges (including reasonahle attorney's fees) and 

y interest after maturity of each installment at the highest legal contract rate. _ 

Upon default ia the payment of any installment or any interest or sny snm doe hereon, aggregate 

vIbAA w^mwvwitv%<y tsevea .tsi »•*#! a^a ■■■ or <laXlAQCL At OOCC At tUC ODtiOtX Of 



amonnt of 
the bidder 





tion, and waive the issuance and service of process axid to confess judgment agMdst me/us 
time to time, in favor of the' legal bolder ^coL for soch amount as may appear to m unpan 
--.v_ wj.L --- --- . , iaduded in ths judgment. 


and 


itly or severally, from 
or declared dne hereon, 
waive and release all errors 


11 mos^*'** together with boats and reasonable at torn e y’ s fees 
'oRIw'fiD” which may intervene ia such proceedinga,- and to consent to immediate execution snch jnd^nrot, a^ do herw *2*® 

$.P?..*.??!!...12 mosV ; * error or appeal shall be prosecuted on soch judgment, tior any bill m ^oity “**^;^ '**“**“ 

I tion of said jndjRnent, or any execution • thereon, hereby ratifying and confirmii^ all t^ ray^oor said ? 

• virtue hereof. Demand, preseatment, protest and notice of non-payment or dishonor is hereby severally waived oy cacn 
! maker, endorser and gnarantor. ■ « , ^ 

BUYERj 3 fjEs^.LjeayL^^^ 

(Buyer Sign Here) 


_ii l H Si ^T . aa — a—w^wwww^mgswsowv——> 

fivk.'bit A 

















DEALERS’ ASSIGNMENT AND AGREEMENT 

For Vahao R o crf rod, the whhis coatract. the ninu ^yablt therennder. the note tbereia mentioard and the propertr therein deacribed. tocether with all 
rishta, title, interests, remedies and powers pertaining thereto are hereby sold, asstsned. conreycd, and transferred to WALTER C. HELLER & COMPANY 
(a oorporation) Chicago, Illinois, its soecessors and assigns, sritb good right to collect, enforce and discharge the same. 

la farther ooosideratioa thereof, the nndersigned represents and warrants that this-cootract was executed in connection with the conditional sale to tho* 
within bnycr of the said p rop er ty; that said p roper t y has been detieered to apd accepted by said buyer on the within conditions: that said coatract is gennino 
and in all respects what h porports to be; that the imdersigncd has good title to said contract, note, and property and good right to seU and transfer the same 
to said assignee; that the said i>roperty is free and clear of all Sens, jodgraents and inctunbranees, and the nndersigned will srarrant and defend said property to 
the assignees and assigns; that the parties to said contract hare capacity to coottact; that the ondersigned has co knowledge of any fact that srould impair the 
validity of said contract; that said contract is valid and snhsistiftg; that the faQ amoont of the within stipalatcd initial payment was paid in cash by the buyer; 
and that tbc whole of tbc deferred balance of tbe pnrchaae price fetipalated tberein is onpaid and owing thereon by tbc said buyer, and that there arc no set > 08 # 
or counter claims against aamd; and that no agreement or cootradt. oral or writtfn, or biQ of rale, or ocher paper, except tbc sritbin coou^ct. was exeented or 
giTCB by the Seller in c on necti on with the conditional sale of said pr ope rty to said bbyer. 

Signed, sealed and dhErcred in the Gty of TIKnoia, this ..-.—day <*f - 

I f SIOMBD) BOMB MOgCB SALES 

(Dealer Sign Here) 

By__ 

I (Scste officwl titko if coepontioo and attach corpomte acmL PhrCiKr* 

ship mttat aipa fina name bj at least ooc partner). 


• < 


it: 



i 

i 
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w 
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Below liifoiin*..j[aii is Strictly ConfidentiaL iJiferences will not be.informed of your purchase of ah 

aotomobDe on time payments. 


BUYER’S STATEMENT 


ChicagD 


C«atrml 6015 


To WALTER E. HELLER & COMPANY, 

Bftiilcers Adanns mmI Clsrk StTMt4> 

CHICAGO, ILLINOIS. 

I hereby represent that, the following is a true and correc t statement bi my present financial responsibility. 

1. blame in blationa l ityPhone*..^?i^Jii....j^^?^^^2^ 

2. Home Address.. ■-4804.. Unflfir-Ave City... Sfate^.............^...____ 

3. Landlord or Agent’s NameA8.^.».....8iB...iS^.^ ^..Qy .iti5.(aPl^...Address-.....___ Photi c 

4. How long have you lived there....Where before___How long.___ 

5. Age - as. Married or single..... - 

7. Gjmpany Name or Employer...^,. ...SeM. _ ....Business Phone.... Dept. Head___.................. 

8. How long so identified---—. 4|||B.S3. Present salary. _._iaB0A.„MoMii;h_ 

9. Where employed before.... B9 flX, , Iteti 9 tfll ....by.. fifll i f ..How tong—.——._...JS_.£?.?.J1...._.......__„™__..._...„ 

10. Life Insurance Carried, $.—. Name of Company.. — --f- r Ti ~ I If ■ ■ ■ ■■ ■ »< 

11. Are you member of Lodge or Fraternity.......Name ~f --- • 1 I -Ttl T -TTT-TT- - t»>TfT«» ■ T gn ai a atft ■■■■■< » »>■■■■■■>§»»■■■ ■■■m Mil i $ , 
















Acet. with.. Jetifexson... ....Bank.. Acet. with— .......S.9.16.1osaa,.. ........Bank. 


Pass Book 
Number._ 


Real Estate Ow n e d - Describe 


Valued at 


Purchased From* 




paa ^ ^ddreS Spaaaaaa 


MortsMT^ for 


_1$_ 

Mortgage- Held by 


Name pa*a**a«ppapp< 


aaaaaapaaaaaaaaapaaaaaas » aaa>aapap<appa 


.A.ddre5S aaaaaa**««p paaaaapaaaaaaa#- 


Name and Address of Person Holding Title 




Name aa*a*ppp*aa*a*aaa«aaaaaaaa*»papappaa*apaa -.Address^... 


aaaaaaaaa»apap^»#»««»»#p»»«»a>>aa 8 »a>^, 


D. $»..__ .[Name--Address..—,... .—.... I Name 


♦aaaaaa n 8»8e»ss—sssseesa a a' 


<apaa«a«a* Address. 


13. Have you ever purchased a car on time payments. 


From whom.. 


»a<a8aaaaaa»apaaapaaaaaaaaaaaaaapaaaappaaaspaaaa»»»aaaaa»aa«»»»aaaap»ppaap»pppaaaaa»#—a»»»c 


14. Through what Finance House..... >paaaaaaaaaaaaa>aaaaaaaaaaaaaaapaaaaaaaaaaaaaaaapaapaaaaa»aaaepaaaaaaappppaaaaa^aaaaaaaaaaaaaaap»paaaa>a Date of Purchase. . 

15. Business Reference. —a»p»»»ppaeaaaaaaaaaPaaaj^^^^!^^^^aaaaaaa»pa»aappaaaa^^aaapaaaaaaaaapaaaaaaaaaaaa i^ ddrCSSaaaaaaaaaaaa—aaaaaaaaaaaaa^^SS^aaaaaaaaSa^aaaaaaaaaaaaappappaappaaaaaa ^^hO]!lOaaaaaaaaaaaaaaa*Maaaa«»««aMaB 

16. Business Reference™?*L* __ PhoneCk-...?.3:9.G . 

17 R.f.r.nre AlftSd B* Cla7^ Address S# Dearb PhoneSS’^ 

Xy m X^USXXaCSS XvCICa CaXX^Caaapaaaaaaaaaaaa»aa»aappaaaaaaaa»»o»ppaaaaaa»aaapaaaappaaaaaaapp«a»ppppaaaaa«aa»a»aaaaeeaiW^ m W^^aaaaaaaaaaaaaaaaaaapaaaaaaaaaaapaaaaaaaaapaaa«paaappaaapaaapaaapaaaaaaaaaa A a*\^JAWaappapapaaaap*paaaaaaaaapaaaSPa 


18. Personal Reference--—....—Address..... 

19. Name of Nearest Relative •«^^$^»aaaaaa*^^^a*aa*«a^$^^i^^S^^aaaapaaaaapaa _—Address— 

Exclodiac Husband or Wife 


Phone~. 


paaaaaaaa*aaaaaaaa#aai 


>aaaaaaaaa O^l^^^aasaaaaBaa. 


aaaaaaaaaaaoiaasaaaappaa 


20a Other sources of income 


aaaaaaaaaaappapappaaaa 


aaaaaaaaaa n aeatt o aaaaaaaaaad 


If wife employed, give name of employer.. 

21. Name of garage where car will be kept. 

22. Car traded in on this sale *^aaaaaaaaaaaaaaaaaaaaapa*ppp**a*p*a-paa 

Make 

440 

23. Make of car aaaa*aaaaaaaaaaa««*a««aaaaaa*aaaaaaaaaaappa«aaaaaaaap*»**«aaaap«aaaaa< 


p«aaaaaa»ppppaoaaoaaa»aaaaap»aaaaaaaaop<e»pa%4aaaaaaaa%aaa4aapaea- 


aaaaaaaaaaaaaaaooeo#' 


••aaaaaoaoaoaa^alp^aaaaoaaooHa 


—.......Birth Place.. 


aaaaaaaaaaaaaaaapppapppppapa#aaaaaaapaapaaapapaa»paaaappaaaa»aaeaaaaaaa—♦♦a»aaa>^aa»»»aaaa*o»V»aaaaaaaaap»a»»aaaaaaa»app»8p»aa>»aa»»8»^^,p^»»8%» 


Address.. 


---^tT -- --TTtti TTt-i t f aaa i P o eaa a a T 


fta*a«aa«4aaapaaaa< 


Make 


•aaaa*aaa«aaa»*«p»apapaaao^^ e^raaaaaaaapp4aapa*pppa4*«p«aaaaaaa^^redlt 0X1 S^ lTl C ^^oaaaaaaaapM 

Model 


aa%»»Oa>aa»#aaaaaaaa»a 


4aapaaaaaaaaapaoaaaaaaaappp>»paaaapaaaaapaaaaaapaaaaaaaa#»aoaaa< 


...Motor No-. 


Serial No.. 


>aaappaap»a«p«aaa«»*.»M«i 


>aaa«aaaaaaa«paaaaaaa*a«pp»«p*aap*aapaapaaaaaaaaaaa#o< 


*p«4ap«*pp*««**paaa«ap#paapapappaaeoaaao^ 


ppppp»apaappaaaapaapppaaaaa*aapaaPaaaaaa*o#>^aaaaaa—#aaaaa»aaaaaapaaapaaaaap 


24. Type of bf>dy-—........— . .—.F. O, B. Price..—....««. 

25. Year hfodel..—........— .......si.....—.........—Selhng Price.................... 

Hdw 

26. Lock aMaaaa.a* •ppppapaaaaaaaa*««aapaa*.*«***««pv««»«a«p««,Time Price paapa»aaaaappppap«*«p*«"»-»»-pppaapaa«**»a««appppppaaaaaa«»appaaaaaaaap»*««aaaa«aaaaaaaa»aaapaaaaaaaaaaaaa4paaaaa 

r-i Di T^ n . X/3 Caslj 

A iCAStirC I jQHyi7 A 2tyXnCnLaaapppp4pp4«4PPPPaappgwaf^aaaa aap appaPap ^.PPPaappaaaapppppaaaaaaapaa^aaaap^aaW—aaaaaaaaaapaaaaa 

27. Car to be used for □'Business A& QOHiJilfl 

□ Livery length of Note ^^^,,^^»^»,,»«^^»4>4a>aaaaaaaap«aaapppa*ppaaaaaa»wapa»aaapaaa«aaa»aaa^apaaapp«aaaaaaaaaaaa^aaaaa«aa» 


•Time Price 


X imc XT ..... 

T. o . 1/3 Caslj 

jjown irEyincnt. 


•paaaaaap^aaaaaaoaaaaaaaaapaaaaa 


Iscngth of Note. 


Date. 


*aa**apapaoaaa^aaaaaaaaaaaaaaaaaaaaaa««p««8aaaaaa*aaaaa< 


Dealer’s Name_— 

F28(>-NM.p.bUXX-2.29^RAL 




i^»»8»#>>«ap»aaapppa*ppaaaaaa»wapaaaaapaappaaa»aaa»aapaaapp«aaaaaaaaaaa»»aBaaaaaa» 


^***Mpaapapapaaaaaaaapaaaaaaa#aPaaaa*aapp*a#aapp*Pa*aap*P4apaa#aaaaaaapaaaa«a»aaapaapaaa%apa#*ap 

Buyer’s Signature 


******•*******♦—•♦aaa^Vaaaapp a aa»aappaaaaaa»aa#aaaa»oaaap 




aaaaa»aoaaaaaaaaaaapaa»oaaa»oaaaaaa»»a»»aaaaapp*ao»a»aaaaaaaaaa»»a» 


Address 


Exk’. bii ft 


10 








































































Great laises Ins Co* llr* hoTo ImcKin du'oj* for 

4 ?rs he la on ins hroitor oil |Our deollugo v/ith hin havo 
been o«Z* He ic roliablo X truold 007 he would bo o* i£ 
for ^rees aot crodlt* 

'rniT~rTr^~~^——•—i—i —nn^ —■—bs-iTn-^-i mw»mim n 

Jof for son I'arh Oxedlt 3ubj« has on acoouat horo for 

8 ODQ tloe 'has aXvtQTS been eatisfuctorj, no other iaforu.iii 

070r phODQ. 

H* Dearborn Casualty • Er* Gailor G Gubj* iiao ooen doing 
boelnsss with us for approxiuately 1'^ yrs ho lo an insuronoe 
broi&or* 1 do not know aiiythlng about hie rosooiaoo, 'pj) hec 
always been 0*1^ hero a'oout 33:yrs old* ho is 0,K» for roos 
euouat of oredit* 

Hozio Phone • non publishable 

Al&od D* Olarh atty - girl not In will ce bach about noon* 
dubj* oocss in hero to ooe Lr* iClark but I do not ..now hiOc 

yinanoial * Gid>J* February T?2 j v/urlitzer dtos* a3*i)c/ 

— 11 ■ IliaiM—— I ■■■ Ml I —i——■»——<*—! » ■ 11 a m ■ I ■ ■ M I M III .. 

Landlord •> not hooe 


Exhihif C 


11 








ANDKKW W. MP:LL()X, SECRI^TAKY, ETC. 


11 


cniio, Illinois, and is fully (*ni[)o\vcr(‘(l by life I>oar<l of Di¬ 
rectors of said Corpoi'ation to mak(‘ iu its Ixuialf the follow- 
in iT affidavit. 

Affiant all(‘i 4 vs that bv i*(‘ason of a certain conditional 

sales contract in which one dnlian (Jrabon (|)f 4S()4 Linder 

Av(‘nm*, Lhicau’o, Look Lonntv. Illinois, is | desii»-nated as 

' * - . i ' 

the bnver and tlu' Ixonie .Motor Salc‘s of Look Lonntv, Lhi- 

ca.u'o, Illinois, is d(‘sin-nat(Ml as the <(‘lU‘r and which contract 

has been duly assiuiied to Walter K. Heller Lompany by 

said Donn* .Motor Sales the s(‘ll(*i’ therennd(‘{i‘ and the said 

Walt(‘]- \'j. Il(‘lh‘r Lom])any is now and wasj on the — day 

of Xov{‘in])c‘r A. I). lbl2S, owner and holder ol] the k\ual title 

to the antoniobil(‘ (‘OV(‘red bv said contract iof sale wliich 

t 

said antoniobil(‘ as aforesaid is now b(‘in,u- lu'jd by the Fed¬ 
eral anthoi’ities at l)(‘ti'oit, MichiiiTtii nnd(M‘ f(|rcfeitnre ])ro- 
(•(‘(‘dinn’s foi- violation of the Lnited Statejs Frohibition 
Sta1nt(‘s: that tlu* tith' to said antoniobil(‘ nnd(‘r said con¬ 
tract is h(‘ld l\v the said Walter F. ll(‘ll(‘r Ll)m])any ])end- 
in,:^- the paynnnit of the' unpaid balanc(‘ due ii])on tlie ])iir- 
chas(‘ pi-ic(‘ ()f said antoinobih* as set foi'tli by the terms of 
said cf)ntract and that tlu* unpaid balance onjsaid contract 
amounts to th(‘ sum of Oik' Thonsand Sixtt-two Dollars 
and twcMity c(‘nts ($1,0(12.‘JO). j 

Afliant furtln'i' alleiies that by iM'ason of the (‘.\istein*e of 
said ('ontract the said Walt(‘r F. ll(‘lh‘r ik Loiinpany ('laims 
th(‘ absolnt<* le.u'al title in an<l to said antomobde and (*(jni|>- 


it n(‘ith(‘r tlui 
f its offic(‘rs, 
• whatso(‘V(‘r 


ment and the ri,<;'ht to ])oss(‘ssion thei‘(‘of; tin: 
said Waller F. ir(‘ll(‘r vk Lompanv, noi* anv < 
a,u'(*nts Ol* i‘epr(‘S(*ntatiV(*s had any knowh‘d,i;’(| 
that said 1020 Xash S(‘da.n, S(‘i-ial JrOTbS, M<l)tor zrl0407, 
was ])ein,L'‘ (unployed for th(‘ unlawful t I'anspoiM at ion of in- 
toxicatin.ii’ li(inors and that sann* was done \'»'ithont 1h(*ir 
cons(*nt Ol* knowledyi* eitlnn* at the tinn* of s(‘iznre or at any 
otlnn* time. 

Wh(‘i‘efor(‘ th(‘ sai<! Walt(‘i* F. llelhn* «k Lompany i*es])ect- 
fnlly r(‘(jn(‘st immediat(‘ ])Oss(‘ssioti of said automobile and 
(‘(jni])ment. 


WAl/l’Hi; K. jfF.LLKI?. 


Snbscrib(‘d and sworn to before* me* this 2/tl|i day of De¬ 
cember 1028. I 

-LAKliSOX, 

Nofa\ri/ Puhlir, 
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P]XHIBIT IT. 

United States ok America 


One Xash Sedan. Year Model 11)21), Serial ^(iToS, Motor 

#19407. 

Petitiffu. 

'Fo tin* lIonoi-al)le Andrew W. .Mellon, Socrotary of the 
Yi'oasni'y for tli(‘ United States of .\nieri(‘a : 

Walter K. Il(‘ller vV: (’o.. petitioiun* iun'ein, respiu-tfuily 
shows and r(‘presents: 

I. Same. 

II. Same. 

III. Same. 

IV. Same. 

V. Same. 

VI. Same. 

VII. Same. 

VIII. Same. 

IX. Voiii' petitioner shows that a ]’)(‘tition ])i'ayiii;i' for tlu.* 
i'eh‘a>e to it of tiu‘ lu‘]‘(*in (U*seril)(*(I motor \‘(‘liiel;; 

14 has heretofoi'- l)e(‘n ])resc*nt(‘d to th(* Ilonoi'ahh* .\n- 
drew W. .Mellon, S(‘ei‘(‘tary of th(‘ 'Fi’easui’y foi- ilie 
I’liited Stat(‘s of .Aimn'ica, said petition havinu’ heeii tileil 
with lh(‘ (’(»ri(‘etor of Onstoins for tin* Port of Deti'oit on 
the iStli (lay of .lannaiw, A. D. 1929: that said p«'tition w.as 

diilv foi'\var(h‘d to tlu' olliec^ of t h(‘ Seei'tMarv of t In* 'i'rea^ai'v 

• • • • 

and after iii\'(‘sti:n‘ation ther(‘on tin* ])i’ay(‘r of the pcMitiencr 
was deni<‘d in an opinion siu-ntMl and Tih'd hy J. 0. Xevins, 
.\etiim’ (’ommissioino' of ('’nstoms, said oj)inion ha\dn?:‘ hetm 
ma(h‘ and lih^l as of March 1. 1929; 

X. That your ])(‘titioner f(‘els itself aguri(‘V(‘d hy r(‘;ison 
of tln‘ (hniial of itsjprayer in tlu‘ lirst ]H‘tition tih^d ln‘rein, 
;;nd is of tin* opinion that snp])l(‘mentai'y Inv(‘stination 
will diselos(‘ iH‘ason foi* reconsideidnn- th(‘ (hmial of the ]>(*ti- 
tion aforesaid and enti\v of an order in aeeoi’danee witli the 
pt‘lition(‘i‘'s ])rayer; 

XI. That as aforesaid the character, re])ntation a.nd i‘e- 
lial>ility of the purchaser of the within mentioned motor 
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voliick* W(‘rc‘ investio as full and ('()niij)lc*tc‘ an extent 
as was witliin the ])()wer of tlie ])etiti()ner tp do; tliat tlie 
policy oT yonr petitioner is to make sncli tli(^roni;h investi- 
.U’ation in all eases: that this uvneral ])oliey w<^s not deviated 


ific case; that 
ith in relvim;' 
business the 


is to handle 
thoi-onu’h in- 
nvolved is a 


t'l'oin in any deirree whatsoever in this s])e( 
yoin* p(*liti()ner act(‘d in the utmost j;-ood tV 

upon the iHU'omimmdations mad(‘ as to tlu . _ _ 

pnrchas(‘r was c‘n^-a.i;x‘d in, h‘n,i;‘th of tiim‘ hi‘ had been so 
(‘n.L:'ay(‘d, i’(‘])nt(* in whi('h In* was h(‘ld by business associa¬ 
tions. and ii'eneral standinir: that said in\\^stig*ation re- 
\(‘al(‘d a y(‘n(‘ral fitness on the ])art of the applicant for 
tlu* (‘xt(*nsion of ci'(‘dit which lu' desired and that no deroi^a- 
toi-y ]-(‘])o]'ts of any natni*(‘ whatso(‘V(‘]' whi(j*h wonld rea¬ 
sonably (‘xcit(‘ yoni* ])etitioner's sns])i(|ion as to any 
1.‘) ilUpu-al oi‘ unlawful activity in whi(j*h said pur- 
('has(‘r miyht have* Inum or miyht lu* (jn.u'au'ed: 

XII. Vonr p(‘titiom‘r i’(‘spectfully rcprt'scmjs that it is a 
law-abidiim-and law-npholdim;- body: tliat it cm'‘ae’(‘('i in 
a h‘ii-itiniat(‘ biisim'ss, and fills a ])ro])cr, lawllnl and leu’iti- 
mat(‘ plac(‘ in tin* community: that its ])olicy 
only bnsin(‘ss of th(‘ b(‘st calibcn* which aft(*i 
\'(*sti,u-ation imnats the o])inion that the risk 
propoi* one and tlu* s])(‘cific appli(‘ant is one wjho is deserv- 
inn' of (*onsi(h‘ration ; 

XIII. That th(‘denial of lh(‘ p(*titiomn-'s ))rav(*r for relief 

iiei'<*in and nnd(*i' its oriu'inal petition will work an nndne 
and nnjnst hardshi)); that tin* i*(‘])oi-ts snbm|itt(*d to tliis 
Uonorabh* l)(‘partm(‘nt weia* nnt'aii- in that jlu*y did not 
L;i\‘e th(‘ ])(‘t it ion(‘i' dn«‘ (O'edit t*or its (d’foi’ts iji inv(‘stii!;at- 
in.u' th(‘ pni‘chas(‘r and in that said r(‘poi'tsi arc* nndnly 
] >i‘(‘jndicia 1 to the ])et it ioiiei-'s I'iyht : | 

.XIV. ^"oln* pelitioiiei* shows that this p(‘titiojn is mach* in 
accoi'dancc* with the* Statute in snc'h case* majlc* and ])ro- 
\’id(‘d, b(*in,Li‘ Sc'c*. tilS, part 5, title* l^ oi' the* dai*ill Ac't of 
1022 ; 

XV. \Vln*r(*for<*, in consid(*i-ation of the* pi*(|*mis(‘s yonr 
])(ditiom*!' i'(*s])(*ctfnlly rc'cpiests: | 

(1) 'fhat tin* fact situation h(*i*(*in be r(*<'on.^id(*red; 

(2) That additional inv(*sti,i*-ation be* made* w|hich will 1 x 3 

im))artial and .u'ivc* the ])etitioner dm* crecjlit for its 
hon(*si and i*-ocxl faith end(‘avor in investiii:atin.i^^ the 
]»nrchaser: I 
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If) (*>) Tliat if j)ro])(,*r in tin* o})inion of tlic Iloiior- 

al)le Secretary of tlio Treasury a time and placi* for a 
]j(‘arinu- lx* desi^-nated in order that tlie ])etiti()ner may [)ro- 
sent ])roof in sn])])ort of its conttmtions lieiann: 

(4) That th(‘ opinion tiled h(*rein on tin* ti]'>t day of 
.March, .A. I). denyin.u' tin* ])etilion(‘r rii^-lit to p()ss(‘s- 

sion of the motor V(,‘hicl(‘ lx* \'acat(*d or annmded and lhat 
an opinion consistent with this and tin* ori.uinal petition ho 
tiled dii'(‘ctin,Li’ that; the said motoi* V(‘liich* he d(‘li\'er(xl over 
to th(‘ petitif)ner. 

AVALTF.K K. IIKLLFK* (’<)., 
(Si-ned) By BKXJ.A.M IX F. \V.\TS( )X, 

Afff'iit. 

(Signed) 1>>KM)\VX, KFLLFV AV.\KXFK, ’ 

Altm-iH'if for fhr P('f if inner, 

flOS Anteriemi State Sar. lUmt:, 

La If sin a, .1/ ielt ififnt. 

Benjamin Watson, Ixniiii' duly swoim, (h‘])osi‘s and says 
that he is a.u'eiit and attorney for Waitin' F. Il(‘ll(n* A: (’o., 
Inc., and duly antl|ioriz(‘d to siii-n this ])etition foi' and on 
hchalf of sai<l (M)r]>(>ration : that h(‘ has r(‘ad th(“ fonvu'oinu’ 
]x‘tition hy liim snhscl'ihixl and knows th(‘ contmits thcrcor 
to h(* trma (‘X(M*pt as to thosi* mattei's stated to lx* upon in¬ 
formation and Ix'lief and thosi* lit* heru*vt‘s to lx* ti’iie. 

(Si.-n(*d) BFX.I.XMIX F. W.X'fSOX. 

(SiuiKxl) B.\(‘11FF F. BROOK, 

(( 'opy Seal.) Snfartf PnJfHe, Inffhafn ('n., M leJiitjau. 

My commission (*xpires 1) 12 22. 

17 M e nmranfhf in. 


Fxhihit A- 
dan. IS, 11)21). 

Fxhihit —B- 
dan. IS, 11)21). 

Kxhihit — 
Jan. 18, 1929. 


Sana* as Fxhihit —.A— in lh‘tition tih'd 


-- Sana* as Fxhihit —1>— in Petition tilei 


Same as Fxhihit — B — in I^etition tiled 
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Ajjidavit, 


Statk of Illinois, 

('mintj! of Cook, .s.s-; 


Walter K. Heller, bciii^ duly sworn, (le|)()s|*s and says 
that li(‘ is ])r(‘sideiit of tlu‘ Walter E. ll(*ll(‘r ^ Conipaiiy, 
a eoi'poralion duly ori^'aiiized aiul existing- ui|der and by 
\'ii-1U(‘ of the laws of the State of Illinois; 

'fliat li(‘ is familiar with tlu‘ traiisaetiou whei-(‘iu om* 
rluliau (Iraboil of 4804 Linder Aviuiue, City of (ihieai^o, said 
Louuty and State* beeanii* indebted to the saiet Waite*!* K. 
IIe‘lle*r cV: Lennpaiiy throui^h jiurehase eif a ce rtain Xash 
Auteimeibile*, Me)toi‘ Xe). 10407 on an installnielnt ])ayme‘nt 
plan: 1 

'That on the* 2()th elay e)f October, A. I). 10*28 jsaiel .lulian 
(Irabon be*canie iiidebteel te) the* Walter K. Ilel|ler Ooni- 
pany in the* sum of One thonsanel sixty-two [mel 20 100 
(81,002.20) dollars beiiiLi: the* balance* elue on tlje* pni*chase* 
pi*i(*e* of the* abeive described automobile, saiel ii'Mle*bteelness 
to b(‘ i-cdnee'd bv the* amount of e*iLchtv-e*i<i*ht iind bO lOO 
(8«‘^"''.b0) (lollai’s e*aeh and e*ve*rv month the*i*eafte 


That by N'irtne* of de*fault in payment as afore* 
x’ii'lue* of the* use* to which the* automobile* was 
e'oi-elance* with the* te*rms of the Oonelitional Sale 


aiel anel by 
|put. in ac- 
s Oontrae't 
balance* has 


e'Xe'e'Ule'el by aiiel b(‘1we*e*n the* parties the* e*ntii*e* 1| 

'ie*e*e)me‘ eliie* anel jiayable : 

OOiat saiel nniiaiel amount now entir(*ly jiast ehje* is in th*.' 
sum e)f 81,002.20 aea'oreling te) the* i*ece)i*els and i|ile‘s ol‘ the* 
Walte‘ 1 * E. Ile‘lle*i* cV: Eoinjiaiiy, the e'orre*ctne*ss oflwhich this 
I le'peene'llt at 1 e*st s : 

Enrthe*r (le*pon(*nt saith not. 

(Sione*el) WALTER E. lli,^:LLER. 

I 

I 

i 

10 Snbse-i*ibe‘d anel sweern to befeire me, a Xe|)tary Pnb- 

lie' in anel fe)r Look Connty, Tlline)is, e)ii thije Ibth elay 
of .Mai'cli, A. 1). lt)20. 

My ce)mmission expires July 24th, 1929. i 

R. H. CAlh.SOX. 


r. KX HKI.. W. K. UP:llk1; .V: CO. 
Kxhii’.it ITT. 

I XI TKI) StaTKS of AmKFICA 


0.\-|.; Xasii Skiu.n. 'i'car Modi'l Scrijil =(:7.')8, 

.\lol(ir irl!4()7. 

< f 

S If fji/lni/ri/f al ijfh'l SIIjijiorf ii/ ff I*r1 U‘mu, Wulfi'r A\ I!uJJ(>r 

((' ('omluuiii, Pufifiofirr. 

'I'o the I loi'oi-nl»l(‘ Aiidi-cw W. M(*lIoii, S(*cn‘tary ot* tin* 

I i’(*;isni\v }(»r jIIk* I nitod Slat(*s ot* Aiiioricti: 

\\ah<*i‘ I'i. IIc||(*r iJc (’<)., j)(‘tiliojici' licr(*iii, hy WdalliM' K. 
Pi-(‘sid(Mi!t of said pcM it ioiicr, rcsj)c(*lfully shows and 
rc|)i’(*s(‘iiis: 

I. Same. 

II. Same. 

II r. Same. 

IV. Same. 

^‘d dtr liinr yoiir petitioner purchased tin* de- 
t'‘ri'.*<l payinciil .-oiiditioual sales contract coverinu- s;dd 
auIonio!iih‘. on <'ar(‘lul and 1 lioi'oui^li invc‘sti^-ation as to 
'•hara('t(‘r. rrpul.at ion, hiisincss, tinainaal standin^ii- and 
-vnor.-il coinpolciicy of the pnrclniscr, dulian (Irahon. 
-d \\a> I n''t 1 1 ut (*d. 7111(1 I lit* i'e>ults tli(*i’(*ot* i.^ 7 i\’(‘ \‘oui‘ ]k*- 
.ili'iiici (*\|(‘i‘\ r(*7ison to lK‘li(*V(‘ tlnd S7dd pui'cli7is(‘r, 
Nva-. 71 r(‘li7ihlc 7i,nd pi'opci- p7irty. with whom 71 hiisim^ss 
:r7ii!>7!cli()ii of this matui'i* ini--ht W(‘ll h(‘ und(‘rt 7 ik(*n : that 
Iho piirch7i>c:- W7is i-('poi-l(*d 7ind h(‘li(‘ved to lx* 7111 iiiMii*- 
hrolmr of -ood impute, (xarnin- 71 S 7 d 7 iry which would 
him to h7indh* the tin7inci7d ohlii«'7ition in S 7 itisr 7 i(*- 
tory nnamior: copies of tin* huy(‘i-*s st 7 it(*inent 7 nid i-(‘poi-t 
-.‘cnivd npoi> him 7ir(‘ attached hereto Tuarked (‘.xhihits 

' i‘'‘spoct iv(‘ly 7iiid nmde p7irts h(‘i-(‘or; 

\ 1. llnal of lie* di't'ciu-ed p7iynu‘nts due und(‘r tlu* tei'ins 
of your petitioiKM-'s conditiomal S7des contixict, nom* Inave 
hocn >117.d(‘. 7iecordiim- to tin* 7dl[idavit ot* AXhdter K. n(‘llcr 
ntt7ic]i(*d heimto nmrked exhibit ‘‘D" and nmde 71 part 

h(‘]-eot, showino- tlu* l)7dance due under the conditional sides 
instrunient : 
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VII. That your i)otitioner had no knowlodi^o jof llie illog-al 
iiso to wliich tliis said automo])ilo was ])u1 by ti e i)nrchas(‘r, 
nor did it conscMil to or concur in such us(‘: nor would it, 
nnd(M- any circnmstancos, have permitted the vehicle to l)t‘ 
ns(*d in violation of any law. Federal or State of Munic'ipal 
(li’dinance: 

IX. Your petitioner shows that a ])etition pi’ayinu’ for 
th(‘ releas(‘ to is of the luu’ein described motoi'l V(‘hich‘ has 
li(‘i‘(‘lofoi'- h(‘cn piT‘sented to tlu' TIonoi’al)h‘ .\ndr(*w \V. 

M(‘llon, S(‘cretarv of tli(‘ Treasnrv foi* tlu* Ignited States 

• • 

of Anun-ica, said ])etition bavin,ir been filed with the Fol- 
Icclor of ('nsloins foi* the Port of D(‘troit on l|h(* 18l]i day 
of January. A. 1). that said petition wjs duly foi*- 

warded to tli(‘ oflice of tlu* Seci'etary of] tlu* Tr(‘as- 
21 iiry and after investig-ation thereon thd* i)ray(‘r of 
Ihe p(‘titionei- was denied in an o])inion | signed and 
lil(‘d by J. 1). X(‘vius, Acting Commissioiu'r (j)f Fustoms, 
said o|)inion liaving been made and filed as (jf March 1, 
1J29: 

X. That your petitioner feels itself a.ggrieved by reason 
of i]i(‘ denial of its prayer in the first ])(*tition tih‘d h(‘rein, 
and is of tlie o})inion that siipplenientaiw i?iv(‘s1 gation will 
disclns(* i-(*ason for i'econsideian,g tlu* d(‘nial of tlu* p(*lilion 
afor(‘said and entity of an ord(‘i‘ in a(‘Coi*danc(* with tlu* p(‘’ 
t it ion(‘]-'s ])i-aye]'; 

X ’I’lial as a. foi‘(*said tli** cliaract(*r. i*(*pntat ibn. and i'(*- 
liabllity of tlu* pnrchas(*i- of tlu* within in(*nti(^ncd nioto!* 
''■(‘liich* W(*r<* in\'(‘stiLrat<*d to as full and com])l(*1<* an (*xt(*n1 
as was witliin tlu* ])ow(*r of tlu* p(‘titioiu*!’ to (hi»: that tin* 
policy of you!' ))(‘titionei* is to inak<* such thorough iii'/cs- 
1ic;atio!i in all cas(‘s: that tliis g(*n(‘ral policy was not do- 
■.’ialod f'roin in any d(‘gi‘c(‘ whatsoevc*!' in this s])i‘cific cu'^c: 
tiiat yowv ]icti{ioui'i- act(*d in tlu* utmost good faith in la*- 
lying ip)on tin* i’ecomnu*ndations made as to tlu* bnsin(*ss 
tin* ])ni*c]ia<(*i* was (*ngaged in, length of tinu* lu had b(*(*n 
<o (*ngag<*d, i-(‘pnt(‘ in which lu* was held by bnsin<*ss ass^o- 
<-ialions. and g(‘iu‘]'al standing: that said investigation ]•<*. 
'.■c.ah'd a gcn(*]‘a1 fitn(*ss on tin* paid of tin* a])| licaiit for 
the (*xtension of credit which he desii’ed and that no d(*i’oga- 
tory r(*ports of any nature whatsoever which would i-(*ason- 
ably (*xcite your jietitioner’s suspicion as to any illegal oi* 
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unlaw tnl activity in wliidi said |)iirclias(*r miiclit liav(‘ Ixmmi 
or iniii'lit ])(• cn.ii'ai^od : 

XII. ^ oiij' j)(*titioinn- rc^spcclfully la'piH'sciits that 
-- ‘‘ law-abidiuii- and la\v-u])lioldiu<i- body: tliat it 

I- .•UL:-ayvd in a Icyitiniatc business, and tills a prop,n-. 
lawful iiiid Icu'ltinialc plncc in llic comminiity: that its 
|ii)licy is io hanillc (inly Inisincss of the licst calihcr which 
after thcron-h invest itrat ii.ii iiierits the opinien that the 
risk invelve.l is a^ preper ene and th<' specific a|.plicant is 
<»U(‘ who is d(*s(*i'\'i 111 :' ot (*onsid(‘]*a1 ion : 

.XI 11. V.iii- pet it ioinn- furthri- shows by its I b-csidtuil, 
Waltci- K. Ifcller, wlios(‘ name is aflixcMl to this petition b\- 
-'I'd fo?- III.- >aid Walter K. II.‘Her X* that it has lu-eii 

•‘iiu-a-vd 111 tin- bii>ine>>. of diseonut in:.:- tiie within deserib.-d 
type <»r ueo-oliablf paper for nine and .me half y.-ars: that 
i iie capitali/.at i.ui ol y.nir p.-t it ioin-i- is inoi-.* than oin- ndl- 
bon dollars: that th.- aniount of business transact.-d by yom* 
petitioiuu' .>t th<‘ type aloi-.‘sai<I is annually in (-xc.-ss of ti-n 
uiilli.)!! dolIar>: that yonr p.-t it ion.-i- is tirinly .‘stablislK-d 
in busiii<-s> aii.l ;,is afoi'.-said intends to and do.-s beii.l .-v.n-y 
‘‘ifort to e.nnplywith all existiii-- Fed.n-al and Stat.* Laws, 
and .\:uuieipal t )i'di!!an.-.‘s : that tin- .-hai-acti-i- of th.- bnsi- 
nes> .•.ni.ln.'t.-.l by y,,nr p.-t it ion.-i- is la-fl.-et e.l .bivctlv in 

|t- .-hai-actei-aii.j >iabi!iiy : that it ha< n.-v.*i- in tin- term.)!’ 

.-xiM.-ii.-.- .'.ni-piiv.! 1 ., def.-at tin- pui-p.is.- of int.-ntion of 
aii>^ law ol any nature \\hale\-.T: that, ..ii th.- c.nitraiw v.nir 
p-'titnuier i-an.i|ha> been iinpr.-^s.-.l with tin- n.-e.‘s>i'iy’and 
d.-mraltilily ..t .-on.|nd ino- j;.. \-ai-i..n< lai-iii.‘>s 1 raii<a-'l i<ei> 

• n a leaa! an.i -lorliiiu- la-hi.ni: that in th.- linaiicin-- .>f iln* 
pn!‘cha<.* ol anto,:iiob!}r> y.nn- p.nitioiiei r(-.*..L:-niz.-> th<- ab- 
.-olnt.- nee.->Miy ..f i h.)r.)ii--hly inv.-st iyat in.-- th.- cliai-act.-i- 
and i'e>pon-ibilily ..f th.- pi*op..sed pni*.-has(-i- :iii.I t.) that 
'‘li'i brings !.. Iwar all pos>ibl.- pi-.-ssiir.- in onba* that 1 he 
l»rop..s.-d pnr.-hais.-r may 1..* jist.-d :is d.-sirabh- or ini.le- 
>irabh‘ a-^ tin- cii-cnnistanc(-s wari-ant : that yoiir peti- 
^ i'Mt.-i- .lady d.-clin.-s to acct-)>t discount t raiisacli.nis 
i-efen-ed to it that may in any sens.- what.-v.-r s.-.-m to 
r.-preMml a,]] impiimp.-i- v\<k .)r an nnd.-sii-al)!.- i-elat ionship: 

‘ J bat in |th.- instant cas.- yoni* p.-titioner was 
dably inform.-.1 and b.-liev.-.l that tlie propose.l pnrclias.-r 
was an insnran.-.- lirok.-i- bavin-- Hv.-d in the Citv of (1ii.*a--() 
for a p.-rio.l .>f sev.-ral y.*ars: tbat the .'^nbj.-.-ts l.-n-tb of 
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of iiiiiiD- 
yoiir 

)al)ilily in 
y OOicials 
at no 1 inu‘ 
y its jMn‘- 


residoiU'D, oc'C‘n})ation, and salai-y indicated tinaiu*ia1 al)ilily 
1(‘ ]?ro]K‘rly nuH‘1 tlio niontlily ])ayiiu‘nts: that lironii'liont 
your pot it ioinn-'s invostii^-ation as to tlu‘ cliai-aohn- of said 
dnlian (irahon notliinn’ of anv d(‘ro<»‘atorv natnia* wliatso- 
was dis(‘los(‘d; tliat tin* d(‘al(‘i‘ thronu’h whom tin* said 
pnrchas(*r honi^’ht tin* antomohih* in <]in‘slion \: 
p(*a(‘hahh* charantc*!* and i’(*j)ntation insofar as 
1 ioin*!'known ; i 

XV, Voin* p(‘titi()in*r (U‘nios any and all cnlil 

(•onni'ction with tin* sc*iznr(‘ of this antomohih* 1 
of tin* (histoms OfKicc* of tin* Poi't of Pet roil : that 
did it (•xpi'(*ss (*illn‘i‘ impliodly, openly, or tathl 
mission that said motoi’ vehi(*h* mi^-lit he list'd hy the pnr- 
chaser in an ilh*i 4 -al manin*r: that yonr jx'tilioin'r was not 
iK*i>‘Iii;‘(*nt ln*r(*in for tin* r(*ason that it had no l':nowh*d,n-o 
of it noi' was it pi*(*viously infornn*'! that tin* pnrchast'r 
propost'd to ns(* tin* vc'hieh* in tin* said unlawful way: that 
it in'itliei* aich'd tin* ])nr(*has(*r willfully, int(*ntfinally, or 
passivt'ly in fnrthoi’amn* of tin* nst* to which tin* said anto¬ 
mohih* was })nt by liim ; i 

XVI. Yonr p(*litiont‘r mak(*s know- its williimin'rss to jiay 
all clun\iivs and (*xpcns(*s incnrr(*d hy tin* ,i;()|v(*rnnn*nt 

thi‘oni:*-h seizin_<>- and holding* <his said niotojr v(*hicl(*: 
l4 X\"l!. 'Fhat tin* d(*nial of tin* ))(*titioiicr's pi*ay(*r 

foi* r(‘li(‘f ln*i'(*in and under its ori.u'inal petition will 
woi-k an nndnt* and nnjnst hai'dsliij): that tin* r(*poj*ls sub¬ 
mitted to this lloiioi'able Dc'partmeiit W(*i'(* nnfaiji- in that 
th(*y did not i;'iv(* tin* ])(*!ition(*r din* ci’(*(lil i*oi‘ it|s el’forls 
in investiii'atin,u' tin* pni'chaser and in that said r(‘i|>orts aia* 
nndiily ])r(*jndi('ial to tin* )n*tition(*r's ri.u’ht : 

XVIII. ^"oni’ ])etitioin*r shows that this p(‘lilioii| 
in accoi'danc(* with tin* Statnt(* in snch eas(* nn-nh* 
x'ided, beiiiiLi' Sec*. (518, ]jart b, title* W of tin* Yari 


made 
tnnl jiro- 
r .\et of 


XIX. \Vh(*rc*fore, in consideration of tin* pr(*mikes yonr 
])c*titionc*r i*c*spectfully recpiests; | 

(1) That the fact situation herein he reconsidc*r(*d: 

(*2) That additional inv(*sti,u-ation be made* which will In* 
impai'tial and i^-ive the petitioner din* cr(*dit for its honest 
and Li'ood faith end(*avoi‘ in inv(‘sti,i;-a1 iiii*- tin* iniivljiaser: 

(o) ddiat if ])ro];)er in the opinion of tin* Ilonorabh* Secrc*- 
tarv of tin* Treasury a time* and ]»lac(* for a ln*ai'iim- be 
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(u*si:Lriial(Ml ill oijdiM* that tlu‘ may j)i\*s(*iit proof 

in snj)p()r! of its (*onlc*iilions luM’cin; 

(4) 'Flial llio opinion lilcd horoin on tin* lirsl day of 
Marcli, .\. D. d(*nyinu‘ tlio ix'litionor riiilil to possos- 

>ioii of llic niolcp* V(*}ii(*l(‘ l)t* vacated or anicndcd and that 
an opinion consistent with this and the ori.u’inal ])ctition he 
filed direct inu’ that the said motor xaOiieh* in* d(‘liv(*red oven* 
lot he p(*t it ioner. 

TllH WALTKK K. IIKLLKK .V: (’()., 

(Si-ned) I5y WALTER K. IIKLl.KK, 

PrrsifJ('nf of sdifi Wdiff'r E. l/r/lcr h* ('o. 


2.) 


r>H()\VX, KKLLKV cV: WAKXHK, 

Affon/('f/-f(/r the Pofifiouct, 

()08 America)/ State Sav. E(n/h\ 
I^ansi)i(f, MieJi /(la/i 


Wallin* K. Heller, heiiii** duly sworn, d(‘poses and says 
that he is tin* President of Waltm* K. Heller cV: ('o. and dnly 
anlhori'/.(‘d to sii 4 -n this ])(‘tition for and on h(‘half of said 
eorooration: that he is familiar with the facts and circiim- 
.'lances snrronndiny tin* transaction win rehy dnlian (Irahon 
liecanie indehted to Waltci* K. Heller (’o.: that he has read 
the fori'u-oin.u* petition hy him snl)scril)e*d and knows the con- 
teiit.'' thei*eof to I)(‘ trite, except as to those matters stated 
to-he on information and hefud' and those he Indieves to 
he trine 


K. 11. (’ARLSOX, 

A’ofar// Pahlic, C'ook i'o/o/t/i, Ilti/iois. 
My commissic)!! (‘xpires July 24, 1929. 


Memoraufla. 


Hxhihit —A—,Same as Kxhihit 
IS and .Mar. 20. ('/ rtifie/J. 

Kxhihit —P>— vSaiiK* as Kxhihit 
IS and .Mar. 20. (''ertified. 

Hxhihit —P— Same as Exhibit 


A in Petitions filed dan. 
P> in IXditions tiled dan. 
P in EXditions filed dan. 


IS and .Mar. 20. i'ertified. 
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ANDREW W. MELLON, SECRETARY, ETC. 


MxniRIT D. 


Affidavit. 

State ok Illinois, 

('oitiilij (tj (^(i()Jx\ ss: 

\Valt(‘r K. Heller, duly sworn, d(‘])os(‘s and says 

llial lu‘ is the Pr(*sid(‘nt of llu* Walter H. ll(*ll(*i’ (\>., an 
Illinois eor])oration, })elitioner herein, familial* with tin* ae- 
eonnt of Jnlian (Ji’ahon, dehtoi* to his prineipal :j 

That the said Jnlian (Ji*al)on, l)(‘eain(‘ iiuh‘bt(‘d to llu* 
Walt(‘r K. Ilellin* cV: Co., thi'onuii tin* pnrehasi* of a Xash 
S(,‘dan Automobile, more partieiilarly d(‘seril)|ed in tin* 
within ])etition; 

That thei*(‘ is due and nn])aid inion the eontraet b(*t\V(.‘en 
Jnlian (Irabon and the Walter K. llelhn* (’o., the sum of 
()m‘ thousand sixty-lwo and 20 100 dollars (?sl,0()2.20) : that 
this said sum is (‘iitirchv due and uavabh* at this tinn* bv 

« I • • 

r(*ason of certain default in the t(‘rms of th(‘ contract, by th(‘ 
purchaser: 

Fnrtlun* deiioneiit saith not. 

(Si-ned) WALTF.K F. 11 i[:LLFK\ 

(Siii*n(‘d) K. II. CAKLSOX, 

X(/fari/ PnJd’u\ (dook ('oinitfi. III. 

! 

My commission ex])ires July l4, 1020. | 

I 

I 

27 Bide to SJioir Cause. | 

Filed Ani»Tist 0, 1020. | 


U])on consideration of the petition foi* mandamus herein 
exhibit(‘d, it is this bth day of Ann-nst, 1020. 

()rder(‘d, that the res])ondent, Andr(‘W W. M(*lloii, S(‘cre- 
tary of tlH‘ Tr(‘asnry, show cause on the 01 h day of Se))t. 
102!), at t(*n (10) o'chx'k A. .M. if any he has why la* should 
not be by this court commanded to allow the claim of the 
])(*titiom‘ 1 * for the i*(‘1urn to tin' i)c*titioiu*!* of oiij* c(‘i*1ain 
X'ash Sedan, motoi* Xo. B-10407 as prayed in sai(l ])etition 
provided that a copy of said jietition and of thil< rule to 
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sliow (•aiis(‘ ])(* si(‘rv(*(l upon llu* s:»ijl r(*sp<>ii(l(*ut on or hr- 
fort* llio IMli (lay of Anii;. 1929. 

PKVTOX (iOKMlO.W 

./Hsf ICC. 

Murshar.-i Itcfiini. 

Served a copy ol* ilie within rule on Andrc'W \V. Mchlon, 
S(‘eretary of tlie 'I'l-easnry of tin* rnit<‘(l Stat(‘s, ])ersonally 
S (i 29. 

KI)(;AK* (’. SXVDKdJ, 

/ . N, .Marslidl m mifl for the I)ist. nf ('<>!nmhui. 

ny nAiJoLi) ’w st’o'rT, 

Ucfiutii r. S. .Marsh(if. 

2S Ai/sii'cr of llcsjiiiiali'iif. 

Fih‘(l Septeinl)i*r 10, 11>29. 


Andrew \V. .\I('llon. respondent lierein, for Ids answer to 
tin* Pelili<ni and Knh* to Show (’anse, r(‘S])t‘et fully rej)r(‘- 
sriils to tin* (’oniM as follows: 

1. 'Thai he is the S(‘eretarv of the 'ri’ea>in’v of the rnil(*(i 

• • 

Slates. 

2. "riial lu* admits the ma1t(‘rs of fact pro])t‘rly phanh'd 
in the Petition. 

2». '’riiat tin* action of tin* i‘(‘S])ond(*nt eomplaiin*d of in tin* 
l\*tition ln*r(‘in was and is a niatti*r soh‘ly within the dis- 
eretion of the r(*s])ond(*nl. vested in him hy S(‘etion OIS of 
tin* Tariff .Aet of 11)22, and his action in tin* exer(‘is(* of tliat 
disert*tion is not r(*viewahh* ])y this (’oni‘t in tins proee(*d- 
iuif. 

Whe]*<‘fore, thi* ])remises eonsid(‘red. tin* i’(*spoinh*nt 
])rays: 

1. That tin* Rule to Show Cause he vacat(*d. 

2. ddiat tin* Ih*tition for a writ of .Mandamus he dis¬ 
missed. 

2. And for sneli otin‘r and or fnrtln*r relief as to tin* 
(’onrt may s(*(*m just and pro])(‘r. 

AXDKFAV AV. .M FLL( )X, 

Sccrriari! af the Trcasnrif. 


I 

ANDREW W. MELLON, SECRETARY, ET^. 


District of Columbia, nn; j 

I 

I, Andrew W. Mellon, solemnly swear that Ij am the Sec¬ 
retary of the Treasury of the Tnited Slates;| that 1 have 
read the fore<>’oin.i‘' aiiswin* by nu* subscribed aind know the 
contents ther(*of and verily beli(‘V(‘ the same to be true. 

AXDKM^W W. \1KLL()X. 

I 

I 

Subscribed and sworn to before me tliis lOth day 
of vSeptember, A. I). 

[sKAL.l FKAXK A. BlKChlFdd), 

Sotanj Public, 

LFO A. KOVFK, 

ruitcf! Stales Affnnictf. 

\yy\. A. (JALLAOIIFR, 

Assisfauf ruifcA States Alttn'ucji. j 

I 

Pica of pet it ioitcr to Ausierr of Pesfioibhatt. 

Filed September IM, Fllilb | 


Comes now Walter F. Heller (’om])anv|, petitioner 
herein, and for plea to the answm* of res])ondent, Andrew 
W. Mellon, savs: 

1. Petitioner (holies llu‘ alh\i;‘alions s(‘t forih in para- 
^•rai)h nnmlier o of the answei* of i*es])ond(‘iil. 

AVherefore petition(*r pravs Jiidiiinioil. 

xath’ax b. williams, 

Attoiiieif for f^etitioiier. 

Traus})ortatioii Puilfliita, Wdsliiiif/foii, I). (\ 

Kecei])t of copy is acknowhMh^ed this IMth day of Se})tem- 
ber, 1929. j 

LFO A. KO^FK, 

Per HALLAGIIhjR, 

r. S. y'D/ery/c//. 


30 Motion to Strike Plea of Petitioner. | 

• 1 

! 

Filed September 19, 1929. 

* # # # * 

Comes now the respondent Andrew W. Mellon, by liis at¬ 
torney, Leo A. Rover, United States District Attorney, and 
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moves the Court ito strike the ph‘a of the petitioner, filed 
lierein on the loth day of Sei>teml)er. 1929, upon tlie fol¬ 
low! no- iirouiids: 

1. 'Thatt he }>h‘a attempts to traverse the matters of law 
set forth in ])a?‘a.^i*ai)h 2, of tin* answer of the res])on(lent. 

2. And for other reasons apparent on tlie record. 

LKO A. KOVEK, 

I'uitf’fl States District Attonira. 

! W.M. A. GALLACIIEK, 

Assistant rnitctJ States District Attonicff. 

Notice. 


Nathan H. Williams, Ksij., 

404 'rransportation Buildin<i*, 
Washington, I). C. 

Sni: 


Pleas(‘ take notiei* that the foregoine: motion will be called 
to the att(‘ntion of the (’ourt on September 20, 192b, at 10 
o'clock a. m.. or as soon tlnu'eaftcu’ as counsel can be heard. 

WM. A. GALLAtniFdl, 

Assistant Dnitcfl States District Attorneif. 


.1 cl:n<nrleti (fnient. 

Copy of th(‘ for(*i:()in.^' motion and notice acknowledited 
this 19th (lav of S(‘pteinlxu-, 1929. 

NATHAN B. WILLIAMS, 

Attarneif for P(‘titioner. 

404 1' rans purt at ion Dnittlinp, \V asttinfft on, D. (\ 
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Stipnlation. 


Filed S(‘])tember 2(), 1929. 








It is hereby stipnlat(‘d and ag-reed between counsel for 
the l\‘titioiuu’ ambcounsc'l for the Kespondent in the above- 
(Mitithul cause that th(‘ mattco’s of fact as ])lead(*d in th(‘ 
])etition are as stated therein, and that the case be treated 
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by the Court as at issue upon the matters of law arising out 
of the pleadings herein. 

XATIIAX B. AVIL]|ja:^IS, 

Counsel fo^i Pet it loner. 
LEO A. BOVEK, 

Counsel for flespondent. 

I 

i 

Sui)reme Court of the District of Colijimbia. 

Friday, Octobe| IStli, 1929. 

Session resumed pursuant to adjouriinienil, Hon. F. L. 
Siddons, Justice, pi'esidiiig. 


This cause came on for ]i(‘ariug on ()('tol)(*r |2", 1929, and 
was heard u])on ])etitiou, tlu* ruU‘ to show cause, th(‘ answer 
to said rule and jxJitlon, and lli(‘ slipulatioi tiled herein, 
and after argunuMit by llu* r<*s))eclive attorneys of record, 
was submittc‘d to tin* (‘ourt, \\Ju‘r(‘U])ou, the same having 
been considei'ed, it is this IStli day of October, 'il929, ordered 
that said rule to show cause be, and tin* sanu* ils lier(*bv dis- 
charg(*d and tin* p(*tition (lisniiss(*(l, and it is cojisider(*d that 
res])ondent go in'inn* without day and i*(*cov(*r jof j)(*titioner 
its costs of d(*fens(* to lx* taxi*d by the clerk an(| have execu¬ 
tion thei'eof. j 

From tin* foi'(*g()ing ju(lgnn*nt, tin* ])j*titioner, by 
J2 its said attorin*y in op(*n coiiiJ, not(*s ;|n ap])eal to 
tin* (’ourt of Appeals; wln*i*eupon, tin* ijnaxiniiim of 
an undertaking for costs is hei’ebv lix(*d in the|suni of $100 
00/100 with h*av(* to (h*posit tin* sum of $')() loO/lOO cash 
with the clerk in lieu thert*of. 

MeuHtranduiu. 

October 2J, 1929.—Undertaking on A])])eal tile(|. 

Assifinuieut of Error. j 

Filed October 2.‘>, 1929. | 


1. The court (*ri‘ed in dismissing tin* ))etition| of the re¬ 
lator, Walter K. Ilellei* vJL' (’ompany. j 

XATIIAX B. WTLLTAi^rS, 

Attorney for Ph it loner. 


i 
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Service of copvi acknowledged tliis *23 day of October, 
1929. 

LEO A. ROVER, 

G., 

r. S. District Attorney. 

Desiynation of Record. 

Fili‘d October 23, L)*29. 


The (’i(‘rk will please ])re]>ar(* the transcript of record 
for the appeal of t}u‘ undei’signed, and the following papers 
are hereby designati*d as necessary to be copied and iii- 
clnded in said ti'anscript: 

33 1. The p(‘tition and (‘xhihits; 

2. Rule to show cause: 

3. Answer of res|)on(U*nt ; 

4, Traverse of jK*titionei’; 

f). Motion to strike trav(*i*se; 

(). Stijjnlalion of counsel; 

7. Order of dismissal of ]K*tition; 

8. JiuUin(*nt: 

9. Assignment of t*rrors; 

10. Tills desiii-nation of record. 

XATIIAX B. WILLIAMS, 

Attor}iey for Petitioner. 

34 Snjireme Oonrt of the District of Golumbia. 


IGNITED States of Aaiekica, 

District (tf ('olnnthia. ss: 

I, Frank E. Onnninglnim, Ohn'k of tlu‘ Sipireme Gonrt of 
the District of (’olnmbia, lu‘iH‘l)y et‘rtify th(‘ foregoing jiagos 
numbered from 1 to 33, lioth inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein liUnl, co])y of which is made ])art of this 
transcri])t, in cause Xo. 77039 at Law, wherein United 
States ex relatione Walter E. Heller Go. a cor])oration, 
is Petitioner and Andrew W. Mellon, Secretarv of the 
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Treasury of the United States, is Ivespondentj 
remains n})()n the tiles and of record in said C 


as the same 
hurt. 


In testimony when'ot* 1 hei\‘nnto sn])seril)e i|iy name and 
affix the seal of said Court, at the ('ity of \V;|ishington, in 
said District, this hth day of December, 1929. 

[Seal Supreme Court of the District of diolumbia.] 

I 

FKAXK K. CUXXIXG'IIAM, 

j Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5112. Cnited States ex r(‘l. Walter E. Heller & Co., a 
cor])., vs. Andrew W. H el Ion, Secretary, &c. 

Court of A])p(‘als, District of Columbia. Fijied Dec. 11, 
1929. Henrv W. I lodg es. Clerk. 
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COURT OF APPEALS, DISTRICT OF COLUMBIA 


No. 5113 


UNITED STATES EX REL, WALTER E. ^Rl .l .F.R 
& COMPANY, A CORPORATION, AppeUant 


VS. 


1 

ANDREW W. MELLON, SECRETARY bp THE 


TREASURY OF THE UNITED STATES, 


Appellee 


BRIEF FOR APPELLANT 


STATEMENT 


This is an action of mandamus against the pecretaty 
of the Treasury for the return of a certain Na^h motor 
vehicle seized for violation of customs laws Iwhile in 
possession of one Julian Grabou. This motor vehicle was 
declared forfeited by summary procedure and is now held 
by appellee and devoted to government use in alleged 
violation of law and of the rights of appellant.i (R. 2) 
The petition was dismissed. (R. 25) | 

For the reason that no clear understanding of tljie appli¬ 
cable admitted facts may be had without a consideration 
of the statutory cross-word puzzle presented by|existing 
enactments dealing with this subject, these ^ust of 
necessity be first reviewed. I 

i 

THE STATUTES I 

The administrative sections of the Tariff Act of 1922 
are new both in arrangement and statement, though cer- 



2 


tain of the terms and phrases are old to the law of cus¬ 
toms revenue. 

In House Report No. 248, 67th Cong., 1st Session, re¬ 
porting the Tariff Act of 1922 to the House, July 2, 1921, 
is found the following statement respecting the adminis¬ 
trative provisions under review: 

“As now reported, the administrative laws will 
take the place of several times the number of provi¬ 
sions scattered through the statute books and will 
make a compact, coherent body of law easy to con¬ 
sult and understand.'’ 

SECTIOX 607 TARIFF LAW (U. S. C. ol^Title 
19). Where the appraised value is less than SI,000, no¬ 
tice of intention to forfeit and sell is required to be by 
publication for at least three weeks. 

SECTION 609 TARIFF LAW {U. S. C. ol^Title 
19). This section requires sale, but was amended by the 
act of March 3, 1925, (U. S. C. 522—Title 19) which pro¬ 
vides that vehicles summarily forfeited may be taken 
for government use in lieu of sale thereof. (Of this act 
more will be said later.) 

SECTION 6R> TARIFF LAW, {U. S. C. ol9—Title 
19). “Summary sale” under certain circumstances is 
provided by this section, which concludes with the fol¬ 
lowing provision: 

“Whether such sale be made by the collector or 
by order of the court, the proceeds thereof shall be 
held subject to claims of parties in interest to the 
same extent,as the vessel, vehicle, merchandise, or 
baggage so sold would have been subject to such 
claim.” 

COURT FORFEITURES: WTiere the property is 
of value in excess of SI000 or where bond is given, sec¬ 
tion 610, Tariff Act (U. S. C. 517—Title 19) provides 
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for the institution in court of condemnation proceed¬ 


ings. 


forfeiture 
tie of S500 


REMISSION AND MITIGATION 0F\ PENAL¬ 
TIES. Sec. 709 of the Revenue Act of Ma^ 29, 1928, 
repealed U. S. C. 1194—Title 26, which contained pro¬ 
visions for the remission and mitigation of 
penalties where the seized property had a val 
or less, and made applicable to all internal reyenue seiz¬ 
ures the provisions of the customs laws with i respect to 
the remission or mitigation of forfeitures. | 

I 

These customs law provisions are: | 

(Applicable after sale) 

‘'Sec. 613 (U. S. C. 520—Title 19) Any person 
claiming any vessel, vehicle, merchandise, or bag- 


been for¬ 
th is Act, 
after the 


gage, or any interest therein, which has 
feited and sold under the provisions of 
may at any time within three months 
date of sale apply to the Secretary of thq Treasury 
if the forfeiture and sale was under th^ customs 
laws, or to the Secretary of Commerce if the for¬ 
feiture and sale was under the navigat|ion laws, 
for a remission of the forfeiture and rest|)ration of 
proceeds of such sale, or such part thereof as may 
be claimed by him. Upon the productioii of satis¬ 
factory proof that the applicant did not know of 
the seizure prior to the declaration or condemna¬ 
tion of forfeiture, and was in such circumstances as 
prevented him from knowing of the s^me, and 
that such forfeiture was incurred without 
ful negligence or intention to defraud on 


any will- 
the part 

of the applicant, the Secretary of the Treasury or 
the Secretary of Commerce may order the proceeds 
of the sale, or any part thereof, restored to the 
applicant, after deducting the cost of seijzure and 
of sale, the duties, if any, accruing on the inerchan- 
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ciise or baggage, and any sum due on a lien for 
freight, cl^arges, or contribution in general average 
that may have been filed. If no application for 
sucii remission or restoration is made within three 
months after such sale, or if the application be 
denied by,the Secretary of the Treasury or the Sec¬ 
retary of C'oinincrce. the proceeds of sale shall 
be disposed of as follows: 

(1) For the payment of all proper expenses of 
the proceedings of forfeiture and sale, including 
expenses of seizure, maintaining the custody of the 
properly, advertising and sale, and if condemned 
by a decreg of a district court and a bond for such 
costs was not given, the costs as taxed by the 
court; 

(2) For the satisfaction of liens for freight, 
charges, and contributions in general average, 
notice of which has been filed with the collector 
according to law; 

(3) For,the payment of the duties accruing on 
such merchandise or baggage, if the same is subject 
to duty; and 

(4) The residue shall be deposited with the 
Treasurer of the United States as a customs or 
navigation fine." 

(Applicable before sale). 

•*'Sec. (518—(U. S. C. 532—Title 19) REMIS¬ 
SION OR MITICxATION OF PENALTIES.— 
Whenever any person interested in any vessel, ve¬ 
hicle, merchandise, or baggage seized under the 
provisions of this Act, or who has incurred, or is 
alleged to have incurred any fine or penalty there¬ 
under, files I with the Secretary of the Treasury if 
under the customs laws, and with the Secretary of 


5 


Commerce if under the navigation lawsj before the 
sale of such vessel, vehicle, merchandite, or bag¬ 
gage a petition for the remission or mitigation of 

I ^ 

such fine, penalty, or forfeiture, the Secretary of 
the Treasury, or the Secretary of Commerce, if he 
finds that such fine, penalty, or forfeiture was in¬ 
curred without willful negligence or without any 
intention on the part of the petitioner to defraud 
the revenue or to violate the law, or finds the ex¬ 
istence of such mitigating circumstarices as to 
justify the remission or mitigation of such fine, 
penalty, or forfeiture, may remit or mitigate the 
same upon such terms and conditions as he deems 
reasonable and just, or order discontinua^nce of any 
prosecution relating thereto. In order to enable 
him to ascertain the facts, the Secretary of the 
Treasury may issue a commission to ainy special 
agent, collector, member of the Board |of United 
States General Appraisers, or United States Com¬ 
missioner, to take testimony upon such petition: 
Provided, That nothing in this section shall be con¬ 
strued to deprive any person of an award of com¬ 
pensation made before the filing of such petition.” 

“No sale”, is made when seized vehicles are turned 
into government use under the provisions of the Act of 
March 3, 1925, (U. S. C. 522-3-4—Title 19). | 

I 

UNDER INTERNAL REVENUE ST'^TUTES. 
“Summary forfeiture” is restricted to seizures wherein 
the appraised value is $500 or less, and provide^ for three 
weeks advertisement for claims and later for sale on ten 
days notice. (U. S. C. 1193—Title 26). | 

“Judicial forfeiture” by court proceedings i^ provided 
under internal revenue laws, where the seizec^ property 
is valued in excess of $500 or where bond is ^iven. (U. 
S. C. 1193—Title 26). 


6 


LIENS. At the time of the passage of the Act of 
March 3,1925, only three acts existed under which '‘liens’' 
were recognized—Section 26 of the Volstead Act, and 
Sections 613 and 618, (U. S. Code 520. 532, Title 19), of 
the Tariff Act of 1922, and (U. S. C. 1193, Title 26), ap¬ 
plicable to internal revenue seizures where the value of 
the property was S500 or less, later augmented by Sec¬ 
tion 709 of the Revenue Act of 1928, relating to internal 
revenue forfeitures. 


At the time of the passage of Section 709 of the Rev¬ 
enue Act there I existed the Act of March 3, 1925 (U. S. 
Code 522-3—T^tle 19), authorizing the use in the en¬ 
forcement of customs laws and of the National Prohibi¬ 
tion Act of vehicles summarily forfeited for violation of 
the customs laivs, but not of those vehicles so forfeited 
for the violation of the internal revenue laws. Vehicles 
forfeited in court for violation of customs laws or of the 
National Prohibition Act but not for violation of the 
internal revenue laws, might be so delivered for the en¬ 
forcement of customs laws or of the National Prohibi¬ 
tion act, later, by provisions in the appropriation acts 
extended to narcotic work. 


In the enactment of section 709 of the Revenue Act 
of May 29, 1928, we have the statement of the Man¬ 
agers on the part of the House: (Rept. No. 1882, 70 Cong. 
1st Sess. p. 25.) 


“Amendment No. 218: There is no provision of 
law for the administrative remission or mitigation 
of forfeitures under the internal revenue laws. The 
Senate amendment adopts the provisions of exist¬ 
ing law applicable to the administrative remission 
or mitigation of forfeitures under the customs laws 
and makes them applicable to forfeitures under the 
internal revenue laws; and the House recedes with 
an amendment making a change in section num¬ 
bers.” 
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Prior to the passage of Section 709 of the I^evenue Act 
of May, 1928, no protection whatever was gjven to the 
rights of innocent persons where judicial forfeitures were 
had under the internal revenue laws. (U. S. v. One Ford 
Coupe, 272 U. S. p. 321 decided Nov. 22, 1926). 

Section 709 of the Revenue Act, May 29, lj928, reads: 

I 

‘'The provisions of law applicable to tl^e remission 
or mitigation by the Secretary of the Treasury of 
forfeitures under the customs laws shall apply to 
forfeitures incurred or alleged to have befen incurred 
before or after the enactment of this Act!, under the 
internal revenue laws.” 

Regulations issued by the Treasury Department (T. D. 
35, July 12, 1928) contain the following official interpre¬ 
tation as to the object intended by Congress to be effected 
by the passage of that Act: 

“The purpose to be served by the provisions of 
Section 709, is, obviously, that of protecting the 
interests of innocent persons whose property or any 
interest therein, is jeopardized by a seizuij'e and pro¬ 
posed forfeiture under the Internal Revenue laws. 
It applies to all internal revenue statutes which 
provide for such forfeiture, but particularly to Sec¬ 
tion 3450 of the Revised Statutes.” (U. S. C. 1181— 
Title 26). 

The material portions of the Act of Alarch 3, 1925 are— 

“That hereafter any vessel or vehicle summarily 
forfeited to the United States for violation of the 
customs laws, may, in the discretion of jthe Secre¬ 
tary of the Treasury, under such regulations as he 
may prescribe, be taken and used for the enforce¬ 
ment of the customs laws or the National Prohi¬ 
bition Act, in lieu of the sale thereof undfer existing 
law. I 
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‘‘Sec. 2. That upon application therefor by the 
Secretary of the Treasury, any vessel or vehicle 
forfeited to the United States by a decree of any 
court for violation of the customs laws or the Na¬ 
tional Prohibition Act, in lieu of the sale thereof 
under e.xisting law. 

“Sec. 3. That any vessel or vehicle acquired under 
the provisions of section 1 or 2 of this Act shall 
be utilized only for official purposes in the enforce¬ 
ment of the customs laws or the National Prohibi¬ 
tion Act. The appropriations available for defray¬ 
ing the expenses of collecting the revenue from 
customs or, for enforcement of the National Pro- 
hibitioii -\ct shall hereafter be available for the pay¬ 
ment of expenses of maintenance, repair, and 
o])eration of said vessels and vehicles including 
motor-propelled passenger-carrying vehicles. Said 
appropriations shall also be available for the pay¬ 
ment of the actual costs incident to the seizure and 
forfeiture, and if tlie seizure is made under any 
section of law under which liens are recognized, for 
the payment of the amount of such lien allowed by 
the court:’* (43 Stats. 111(3.) 


THE FACTS 

The pleadings on behalf of respondent appellee admit 
the truth of the matters of fact pleaded in the petition. 
(Stipulation R. 24). The facts briefly summarized are: 

That the petitioner is a corporation with its principal 
place of business in ('hicago, Illinois, and that its business 
is largley concerned with the discounting of negotiable 
automobile paper. 

That on the 26th day of October, A. D. 1928, one 
Julian Grabou of the City of Chicago, State of Illinois, 
purchased from the Rome Motor Sales Co. of said City 
a Nash Sedan automobile, serial No. 6758, motor No. 
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B-10407, for the purchase price of one thousand, five 
hundred twenty-eight and 20^100 dollars (S1528.20); 
That of this said amount tlie purchaser paid four hun¬ 
dred sixty-six dollars (8466.00) in cash and agreed to pay 
the rentaining amount in twelve etiual installments of 
eighty-eight anrl 50/100 (888.50) dollars eacli; that to 
secure said unpaid sum to the vendor, the purchaser exe¬ 
cuted a conditional sales contract covering said vehicle to 
the Rome Motor Sales Co., reserving title to said vehicle 
to the vendor tliereof until the unpaid amount should 
be completely paid up and satisfied; | 

That on the said 26th day of October. 1928j the men¬ 
tioned conditional sales contract was duly aligned to 
petitioner for value; I 

That at the time of the petitioner’s purchase of the 
deferred payment conditional sales contract, it made a 
careful and thorough investigation as to the jcharacter, 
reputation, business, financial standing and gerleral com¬ 
petency of the purchaser; that he was reported and be¬ 
lieved to be an insurance broker of good repute| and that 
careful inquiry disclosed no facts which migHt reason¬ 
ably excite the suspicion of petitioner that sucih vehicle 
might be used in unlawful activities,, which facts are 
nowhere controverted; 1 

That thereafter in December, 1928, said motor vehicle 

! 

was seized bv federal customs officials ati Detroit, 

V I f 

Michigan for violation of customs-revenue \qMs; 

That, thereafter, petitions were presented to | respond¬ 
ent with supporting evidence, showing the title of 
petitioner to the mentioned vehicle and that petitioner 
was without fault or negligence, and that petiti^oner had 
no knowledge of the illegal use to which the vehicle had 
been put by the purchaser; that it did not consent to or 
concur in such use. Petitioner is admittedly free from 
any suspicion of intention to defraud the reveiiue or to 
violate the law\ ! 
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That, thereafter, petitioner’s appeal and supporting 
petitions to the respondent being denied, the mentioned 
vehicle was summarily forfeited as being of the appraised 
value of S800, and delivered over and taken for govern¬ 
ment use. (R. 6) 

Such taking and such government use is admitted by 
the pleadings herein. (R. 22) 

Likewise the pleadings admit such taking and such 
government use without compensation, just or otherwise. 

ASSIGNMENTS OF ERROR 

1. The Court erred in dismissing the petition of the 
relator, Walter E. Heller <fe Company. (R. 25) 


11 


Brief of Argument I 


1. THE PROVISIONS OF THE APPbCABLE 
AND PLEADED STATUTE ARE MANDATORY 
AND THE WRIT SHOULD ISSUE. j 

2. THE STATUTES QUOTED Aj^ REp 
FERRED TO ARE PARI MATERIA AI^) MUST 
BE READ AND CONSTRUED TOGETljlER. 


3. THE ACTION OF THE SECRETARY OF 
THE TREASURY IN THE TAKIN|G AND 
ATTEMPTED FORFEITURE HEREIN ARE 
WITHOUT DUE PROCESS OF LAW AND IN 
CONTRAVENTION OF AMENDMENT! V TO 
THE CONSTITUTION OF THE UNITED ^TATES. 


4. THE ACTS OF THE SECRETARY 


OF THE 


TREASURY IN THE ASSIGNMENT OF THE 


INGS IN 
SE IS A 


VEHICLE MENTIONED IN THE PLEAD 
UEU OF SALE FOR GOVERNMENT U 
TAKING OF PRIVATE PROPERTY FOR PUBUC 
USE WITHOUT JUST COMPENSATION IN 
VIOLATION OF AMENDMENT V TO THE CON- 
STITUTION OF THE UNITED STATES. ! 


5. THE UNCONSTITUTIONAUTY OF THE 
STATUTES UNDER REVIEW Ma[y BE 
AVOIDED BY THE ADOPTION OF THE IN¬ 
TERPRETATION FOR WHICH WE CONTEND 
WITH THE RESULT OF THE ISSUANCE 6f THE 
WRIT PRAYED FOR AND THE RETURN TO 
APPELLANT OF ITS PROPERTY. ! 


i 
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ARGUMENT 

1. THE PROVISIONS OF THE APPUCABLE 
AND PLEADED STATUTE ARE MANDATORY 
AND THE WRIT SHOULD ISSUE. 

It will be observed that the key word in the construc¬ 
tion of the remission and mitigation sections of the 
Tariff Act of 1922 (►Secs. 613 and 618) is the word “may”. 

This word had very early interpretation by the 
►Supreme Court of the United States in a case coming 
up from the Circuit Court of the United States for the 
County of Washington and District of Columbia. Mason 
i\ Fearson, 50 V\. S. 9 Howard 248) wherein after care¬ 
fully reviewing the authorities the court announced the 
rule as follows: 

.► * * * Whenever it is provided that a corpora¬ 
tion or officer “may” act in a certain way, or it 
“shall be lawful” for them to act in a certain way, it 
may be insisted on as a duty for them to act so, if 
the matter, as here, devolved on a public officer, and 
relates to the public or third persons. 

“Thus, in Hex A* Regina v. Barlow (2 ►^alkeld, 
609), “Where a statute directs the doing of a thing 
for the sake of justice or the public good, the word 
‘may' is the same as the word ‘shall'; thus, ‘23 Hen. 
VI. says the sheriff’ may take bail: this is construed 
he shall for he is compellable so to do.” (Carthew, 
‘293). 

“On this, see further The King v. The Inhabi¬ 
tants of Derby (►'^kinner. 370). BlacL'icell's case 
(1 Vernon, 15‘2-154): 2 Chitty. ‘251; Dwarris on 

Stat.. 712: Xcirbery T. Co. v. Miller (5 Johns. Ch.. 
113). City of Xcw Tor/: v. Furze (3 Hill. 612. 614), 
Minor et al. v. The Mechanics Bank (1 Peters, 64). 
Without going into more details, these cases fully 
sustain the doctrine, that what a public corporation 
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or officer is empowered to do for others, and it is 
beneficial to them to have done, the la^v holds he 
ought to do. The power is conferred for fheir bene¬ 
fit, not his; and the intent of the Legislatjure, which 
is the test in these cases, seems under suph circum¬ 
stances, to have been ‘‘to impose a positive and 
absolute duty’’. But, under other circiimstances, 
where the act to be done affects no third persons, 
and is not clearly beneficial to them or the public, 
the words “may” do an act, or it is “lawfil” to do it 
do not mean “must”, but rather indicate an intent 
in the Legislature to confer a discretionary power.” 
(Malcom v. Rogers, 5 Cowen. 88; 1 Peters, 64; 5 
Johns. Ch., 113). I 


So when it is something which concerns thir[l persons, 
and for the doing of which they have a claim b^sed upon 
existing rights “may” in the statute means “shall”. 

See also Ralston v. Crittenden, 13 Fed. Rep, 508. 

“It is well settled in statutory interpretation that 
the word ‘may’ may be read ‘shall’. In Rock Island 
County SupVs v. United States, 71 U. S. ;4 Wall.) 
435, 18 L. Ed. 419, after a summary of the author¬ 
ities on the subject Mr. Justice Swayne s^ys: ‘The 
conclusion to be deduced from the auth'prities is 
that where power is given to public officers, in the 
language of the act before us or in ecjiuivalent 
language, whenever the public interest or| indlvid- 
vol rights call for-its exercise, the langiu'i^ge used, 
though permissive in form, is in fact preemptory. 
What they are empowered to do for a thir^ person 
the law requires shall be done. The il)ower is 
given, not for their benefit, but for his. It ^s placed 
with the depositary to meet the demands pf right, 
and to prevent a failure of justice. It is ^iven as 
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a remedy to those entitled to invoke its aid, and 
xi'ho would otherwise be remediless, hi all such 
cases it is held that the intent of the Legislature, 
which is the test, was not to devolve a mere discre¬ 
tion, but to impose a positive and absolute duty.’ ” 
Village of Kent v. United States (U. S.) 113 Fed. 
232, 237, 51 C. C. A. 189. (Italics ours.) 

We will not elaborate this brief by citing authori¬ 
ties for the well established rule that forfeiture statutes 
must be strictly construed. 

In ll’orA’ V. United States Ex. Rel. Rives, (1925) 267 
U. S. 175, 69 L. Ed. 561 is presented a most thorough 
review of the law of mandamus as respects the acts of 
public officers. 

After describing the two leading cases, Kendall v. U. S., 
12 Pet. 524, 9 L. Ed. 1181, and Decatur v. Paulding, 14 
Pet. 497, 10 L. Ed. 559, marking the boundaries and 
describing the limits within which mandamus lies the 
learned Chief Justice says: 

''Mandamus issues to compel an oflacer to per¬ 
form a purely ministerial duty. It cannot be used 
to compel or control a duty in the discharge of 
which by law he is given discretion. The duty may 
be discretionary within limits. He cannot trans¬ 
gress those limits, and if he does so, he may be con¬ 
trolled by injunction or mandamus to keep within 
them. The power of the court to intervene, if at 
all, thus depends upon what statutory discretion he 
has. Under,some statutes, the discretion extends to 
a final construction by the officer of the statute he 
is executing. No court in such a case can control by 
mandamus his interpretation, even if it may think it 
erroneous. The cases range, therefore, from such 
wide discretion as that just described to cases where 
the duty is purely ministerial where the officer can 
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do only one thing which on refusal he may be com¬ 
pelled to do.’’ I 

“Between these two early and leading authorities 
illustrating the extremes are decisions iiji which the 
discretion is greater than in the Kendalll Case and 
less than in the Decatur Case, and its extent and 
the scope of judicial action in lirnitui^ it depend 
upon a proper interpretation of the\^ partmdar 
statute arid the congressional purpos^. (Italics 
ours.) 1 


Thus w’e have here but orie thing which the Secretary 
of the Treasury may do in the premises—thait is, deter¬ 
mine the amount of petitioner’s valid lien, aijid if, as in 
the instant case, that exceeds the appraised v^ue of the 
vehicle, direct its delivery to the petitionet. In the 
event that the value of the vehicle is mord than the 
amount of the valid lien, he may, under the'provisions 
with respect to “terms and conditions” find tl|ie amount 
thereof and surrender the property on payment of the 
difference or on refusal by petitioner to accept such con¬ 
ditions, direct that the property be sold and pay the 
petitioner’s lien from the proceeds and forfeit the re¬ 
mainder as being the interest in the vehicle of the one 
charged with violating the law. Whether the individual 
charged with an offense under the law chooses jto defend 
or not is no affair of the lienor claimant. ! 

This is but a perfectly plain and simple njiinisterial 
function; dictated alike by sound law and souhd public 
policy, duly enacted by Congress to cure the harsh rule 
earlier adopted when revenue and not moral res^ilts were 
the object; a policy announced and concurred Jn by the 
respondent in a solemn decision published at the time 
to all the world. 

Sec also. Work vs. U. S. ex rel. McAlester-'Edivards 
Coal Co., 262 U. S. 200, 67 L. Ed. 949, May 21,il923. 
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The opinion quotes from Roberts v. r. S., 176 V. S. 
221, 231. 44 L. Ed. 443. 447 as follows: 

“Every statute to some extent requires construc¬ 
tion by the,public officer whose duties may be de¬ 
fined therein. Such officer must read the law. and 
he must therefore, in a certain .sense, construe it. in 
order to form a jud.cment from its laiysuaije what 
fluty he is rlirectefl by the statute to perform. But 
that docs not necessarily and in all cases make the 
duty of the officer anything other than a purely 
ministerial one. If the law directs him to perform 
an act in recard to which no discretion is committed 
to him. and which, upon the facts existing, he is 
bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which requires, in 
some degree^ a construction of its language by the 
officer.” 

2. THE STATUTES QUOTED AND RE- 
FERRED TO ARE PARI MATERIA AND MUST 
BE READ AND CONSTRUED TOGETHER. 

This is but to state a fundamental rule of statutory 
construction. It |is plain that tariff and revenue laws 
are in this class and hence must be construed together. 
This fact was recognized by the Congress in the enact¬ 
ment of section 709 of the Revenue Act of 1928. And by 
the Secretarv of the Treasurv who admits in the T. D. 
35 hereinbefore quoted that the purpose of section 709 
of the Revenue Act of 1928 was ''obviously that of pro¬ 
tecting the i)iterests of innocent persons’". THAT PUR¬ 
POSE COULD NOT BE ACCOMPLISHED UNLESS 
THE PROVISIONS OF THE TARIFF LAW, IN¬ 
VOKED BY THAT SECTION. ACCOMPLISHED 
THE END OF AFFORDING SUCH PROTECTION. 
Hence, it is demonstrated, and the Secretary of the 

V 

Treasury admits, that a proper interpretation of sections 
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613 and 618 of the tariff law afford such projection to 
innocent persons. | 

The Treasury Department wdll not be per^nitted to 
avoid that result by the evasion of taking suc^ vehicles 
for government use under the provisions of the Act of 
March 3, 1925, which by its terms admits the I existence 
of liens. 

3. THE ACTION OF THE SECRETi^^RY OF 
THE TREASURY IN THE TAKING AND 
ATTEMPTED FORFEITURE HEREIN ARE 
WITHOUT DUE PROCESS OF LAW ^ND IN 
CONTRAVENTION OF AMENDMENT |V TO 
THE CONSTITUTION OF THE UNITED STATES. 

j 

We would not be heard to suggest that as | between 
the government and the citizen or other person appre¬ 
hended in violation or attempted violation of iaw that 
the Congress may not properly provide for seizure and 
summary sale of his offending property used in ^uch vio¬ 
lation. Nor do w'e contend that Congress is\without 
power, within limits, to so provide as to the property of 
innocent persons. What we do contend is thht Con¬ 
gress in recognition of modern conditions and i circum¬ 
stances of public policy and public welfare have definite¬ 
ly provided for the full protection of the rights bf inno¬ 
cent lienors or owners in seized vehicles, whether the 

i 

same are seized and forfeiture attempted by summary 
process or otherwise. ! 

From the Ford Coupe case, 272 U. S. 321, deiided in 
1926, we quote: 

‘‘Lipke V. Lederer (259 U. S. 557) holds merely 
that the enforcement of a penalty by an adminis¬ 
trative official without giving notice and an oppor¬ 
tunity to defend is a denial of due process.” 
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There the contest was between the government and 
the party charged with having incurred the penalty. As 
to innocent and non-participating third persons the rule 
must be and is much more strict. 

“Forfeiture of property and rights cannot be 
adjudged by legislative acts, and confiscation with¬ 
out a judicial hearing after due notice would be 
void as not being due process of law.” 

Cooley, Constitutional Law, 450 

“But on I summary process the government can 
sell only the interest of the delinquent.” 

(23 Ruling Case Law, par. 23, p. 981) 

“To assert that those who are in possession are 
intruders upon the land and have forfeited their 
property and therefore are not entitled to be heard 
upon the question whether those who claim the 
property have complied with the law, is to say that 
one in possession and claiming to be the owner may 
be deprived of his property without due process of 
law. On the contrary, he is entitled to insist upon 
obedience to law by those who assume to take his 
property by reason of an alleged forfeiture. To 
insist upon a forfeiture the person who claims it 
must show some legal right to insist upon it.” 
(Walker v. McLoud 204 U. S. 302). 

In the leading case of U. S. v. Lee, 106 L^. S. 171, 196, 
27 L. Ed. 171, which involved the property which is now 
Arlington Cemetery, a suit by private persons for prop¬ 
erty in the possession of officers and agents of the gov¬ 
ernment, it was decided: 

That a court of competent jurisdiction over the 
parties before it, may inquire into the lawfulness of the 
possession of the United States as held by such officers 
or agents, and give judgment according to the result of 
that inquiry. 
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‘‘The constitutional provisions that j no person 
shall be deprived of life, liberty or property without 
due process of law, nor private propertjf taken for 
public use without just compensation, are intended 
as limitations upon the power of the Government in 
its dealings with the citizen, and relate to that class 
of rights whose protection is peculiarly jwithin the 
province of the judicial branch of the Government. 

I 

“In regard to the life and liberty of t|ie citizen, 
the courts have so often exercised the I power by 
writs of habeas corpus, that there remains no ques¬ 
tion about their right to do so. The cases here ex¬ 
amined show that they are equally bouitd to give 
remedy for unlawful invasion of rights ofj property, 
by officers of any branch of the Government. 

I 

“The fact that the property, which is tljie subject 
of controversy, is devoted to public uses, lis strong¬ 
ly urged as a reason why those who are sq using it 
under the authority of the United States | shall not 
be sued for its possession, even by one whd proves a 
clear title to that possession. In this c(j)nnection 
many cases of imaginary evils have been suggested, 
if the contrary doctrine should prevail, j Among 
these are a supposed seizure of vessels of wjar, inva¬ 
sions of forts and arsenals of the Unitecji States. 
Hypothetical cases of great evils may be sluggested 
by a particularly fruitful imagination in regard to 
almost every law upon which depends the fights of 
the individual or of the Government, and if the ex¬ 
istence of laws is to depend upon their capacity to 
withstand such criticism, the whole fabric of the 
law must fall. 1 

i 

“Conceding that the property in controversy in 
this case is devoted to a proper public use, ajnd that 
this has been done by those having authoritjy' to es¬ 
tablish a cemetery and a fort, the verdict of tlhe jury 
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finds that it is and was the private property of the 
plaintiff, and was taken without any process of law 
and without any copipensation. Undoubtedly, 
those provisions of the Constitution are of that 
character which it is intended the courts shall en¬ 
force, w’hen brought before them. The instances in 
which the life and liberty of the citizen have been 
protected by the judicial writ of habeas corpus are 
too familiar to need citation, and many of these 
cases, indeed almost all of them, are those in which 
life or liberty was invaded by persons assuming to 
act under the authority of the Government. Ex 
parte Milligan, 4 Wall., 2 (71 U. S. XVIIL, 281). 

“If this constitutional provision is sufficient au¬ 
thority for the court to interfere to rescue a prison¬ 
er from the hands of those holding him under the 
asserted authority of the Government, what reason 
is there that the same courts shall not give remedy 
to the citizen whose property has been seized with¬ 
out due process of law and devoted to public use 
without just compensation? 

“No man in this country is so high that he is 
above the law. No officer of the law may set that 
law at defiance, with impunity. All the officers of 
the Government, from the highest to the lowest, are 
creatures of the law and are bound to obey it.’’ 
(Idem) 

While we have heretofore stated that some of the 
phrases of the Tariff Act of 1922 are old, yet as hereto¬ 
fore pointed out, the administrative sections under 
review are new both in arrangement and statement. A 
most diligent search of the reported cases fails to dis¬ 
close that the challenged sections have ever been held 
constitutional when challenged as affording due process 
where the right of innocent persons are involved. 
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4. THE ACTS OF THE SECRETARY OF THE 
TREASURY IN THE ASSIGNMENT OF THE 
VEHICLE MENTIONED IN THE PLEADINGS IN 
LIEU OF SALE FOR GOVERNMENT USE IS A 
TAKING OF PRIVATE PROPERTY FORi PUBUC 
USE WITHOUT JUST COMPENSATllON IN 
VIOLATION OF AMENDMENT V TO THE CON- 
STITUnON OF THE UNITED STATES. I 


paid, the 
the value 


We have here a taking of the private property of the 
appellent for public use. It is not the propeijty of the 
offender. 

If the property be not returned or its value 
burden falls not upon the public which secures 
and benefit, but upon the innocent owner. 

This is a result neither warranted nor contemjplated by 
the Tariff Act of 1922 nor by the Act of March 3, 1925. 
Both acts recognize the rights of lienors. I 

While most of the legislation arising under Ithis pro¬ 
vision of the Constitution relates to lands; personal prop¬ 
erty, easements, patents, and other personal property are 
alike subject to such taking but on like requirement that 
just compensation shall be made. 

That the taking is for ^^public use’^ is recognized by the 
Act of March 3, 1925, wherein it is said: ^^may be taken 
and used for the enforcement of the customs la'vivs or the 
National Prohibition Act in lieu of the sale thereof under 
existing law”. By provisions in later appropriation acts, 
such “taking” is authorized for the enforcement of the 
Narcotic Act. I 

I 

The value of the property to the governmen't for its 
particular use is not a criterion of “just compensation” 
(U. S. V. Chandler—Dunbar Water Co. 229 U. S.|53) and 

' I 

1 

“It is to be assumed that the United States is 
incapable of bad faith, and that Congress will 
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promptly make the necessary appropriation, when¬ 
ever the amount of compensation has been ascer¬ 
tained/' 

Great Falls Mfg. Co. v. Atty. Gen. 124 U. S. 581, 599. 

Here Congress has provided reasonable means for 
ascertaining the value of the property by appraisement 
under section 607 of the Tariff Act, and has required that 
that appraisal be reported to it and has made appropria¬ 
tions available for the payment of liens thereon under 
the provisions of the Act of March 3, 1925, the Act which 
authorizes the “taking," This value is pleaded and is 
not controverted. 

But such unconstitutional taking, a taking certainly 
never intended nor contemplated by Congress, may be 
readily avoided by a correct interpretation of sections 
613 and 618 of the Tariff Act of 1922, and which must 
have been within congressional contemplation in the 
enactment of th^ provisions of the Act of March 3, 1925, 
above quoted. 

5. THE UNCONSTITUTIONAUTY OF THE 
STATUTES UNDER REVIEW MAY BE 
AVOIDED BY THE ADOPTION OF THE IN- 
TERPRETATION FOR WHICH WE CONTEND 
WITH THE RESULT OF THE ISSUANCE OF THE 
WRIT PRAYED FOR AND THE RETURN TO 
APPELLANT OF ITS PROPERTY. 

It would but serve to extend this brief to elaborate 
upon the fam* iar rule alluded to above. 

Nor would it' appear seemly to cite authorities that 
the primary rule of statutory construction is to ascer¬ 
tain and give effect to the legislative intention which 
has been heretofore fully set forth. 
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Likewise it is a familiar rule of statutory co^istruction 
that a remedial statute such as section 7(^9 of the 
Revenue Act of 1928 must have a liberal construction 
taking into account existing circumstances and neces¬ 
sities for the legislation. 

Similarly, a construction must not be given t(|) a statute 
which will convict the Congress of bad faith.j 
When these and other familiar rules of statijitory con¬ 
struction are borne in mind; when these vairious and 
varying enactments are considered together as they must 
be; when the remembered interpretation of th^ respond¬ 
ent to one of these laws is kept before us; that the whole 
relates to the same subject matter, we are drh'’en to the 
irresistible conclusion that unless the administration of 
justice is to be made a mockery and the law a iDyword of 
ill repute, then by no other process than the reversal of 
the judgment of the Court below may this irjjustice to 
the innocent be stayed; this unconstitutional [taking be 
averted and that protection be given which it ip ever the 
hope and belief of the citizen, his country’s cpurts will 
afford. I 

The record admits the pleaded facts. No furiher proof 
is necessary. We submit that the case should be re¬ 
manded with instructions to issue the writ of manda¬ 
mus as asked in the petition. 

Respectfully submitted 

Nathan B. Williams 

Attorney for Appellant 
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In the Court of Appeals of the j District 

of Columbia I 

i 

I 

January Term, 1930 


No. 5113 I 

I 

United States ex rel. Walter E. Hell^ & Com- 
pany, a Corporation, appellani] 



Andrew W. Mellon^ Secretary of the |Treasxjry 


of the United States, appellee 


BEIEF FOE APPELLEES i 

1 

PRELIMINARY STATEMENT 

Upon the record in this case it is the position of 
the appellee that the only question presenjed to the 
court below and the only question properjly before 
this court is whether the Secretary of the Treasury 

I 

has the discretion to refuse to surrender to the 

I 

appellant an automobile seized and forfeited under 
the Customs Duties Laws of the United States. The 
statute relied upon by the appellant as a jiasis for 
the relief asked by way of mandamus is Section 618 
of the Tariff Act of 1922, 42 Stat. L. 987; U. S. 
Code, Tit. 19, Sec. 532. j 
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That this is the only question involved will be 
disclosed by a reference to pages 22, 23, 24, and 25 
of the record herein; specifically, paragraph 3 of 
the Answer of the Respondent, which reads as 
follows: 

Par. 3. That the action of the respondent 
complained of in the petition herein was and 
is a matter solely within the discretion of the 
respondent, vested in him by Section 618 of 
the Tariff Act of 1922, and his action in the 
exercise of that discretion is not reviewable 
by this court in this proceeding. (R. 22.) 

The only plea of the petitioner is as follows: 

(1) Petitioner denies the allegations set 
forth in paragraph 3 of the Answer of the 
Respondent. (R. 23.) 

And thereafter it was stipulated that the case 
should be treated by the court as at issue upon the 
matters of law arising out of the pleadings. (R. 
24, 25.) 

STATEMENT OF FACTS 

The facts properly pleaded in the petition of 
Walter E. Heller & Company (R. 1-21) are ad¬ 
mitted. These facts are that on October 26th, 1928, 
Julian Grabou, by conditional sales contract, agreed 
to purchase a Nash automobile from the Rome Motor 
Sales Company, of Chicago, making pait payment 
in cash. On the same day this conditional sales 
contract was assigned by the Rome Motor Sales 
Corporation to Walter E. Heller & Company, a 
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Delaware Corporation. About two months later, 
in December, 1928, the Nash car was seized by Fed¬ 
eral Customs Officers for a violation of the iCustoms 
Laws. The legality of this seizure is nopJiere in 
the record questioned or contested by the appellant, 
(R, 9, Par. ‘‘IV.”) Thereafter, on January 18th, 
1929, Walter E. Heller & Company subnliitted to 
the Treasury Department, through the Colfector of 
Customs at Detroit, a petition asking fc^r relief 
under Section 618 of the Tariff Act of 1922.j (U. S. 
Code, Tit. 19, Sec. 532.) In that petition tl^e Heller 
Company alleged as a basis for relief that it had— 

purchased the deferred payment conditional 
sales contract covering said autom(j)bile on 
careful and thorough investigation ds to the 
character, reputation, business, financial 
standing and general competency of ^he pur¬ 
chaser, Julian Grabou, was institutfed, and 
the results thereof gave your pejtitioner 
every reason to believe that said pujrchaser 
was a reliable and proper party witlji whom 
a business transaction of this natur4 might 
well be undertaken; that the purcha^^er was 
reported and believed to be an insurance 
broker of good repute, earning a salary 
which would permit him to handle th^ finan¬ 
cial obligation in satisfactoiy manner; 

and the petition then goes on to indicate upop what 
facts the above-quoted conclusions of law arej based, 
as follows: I 

Copies of the buyer’s statement and report 
secured upon him are attached pereto, 

I 

( 
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marked Exhibits “B” and “C, ’ respectively, 
and made parts hereof. 

Exhibit “C,'' interleaved in record between pages 
10 and 11, shows the report upon which the ap¬ 
pellant’s conclusions were based, and shows a mani¬ 
festly incomplete investigation. No facts are 
pleaded (in the petition for the writ of mandamus 
itself or in the Exhibits I, II, and III attached 
thereto and made a part thereof by reference) 
which add to, strengthen, or improv(‘ upon the 
statements quoted above. 

On March 1st, 1929, noti(*e was received by the 
Heller Company from the acting Commissioner of 
Customs setting out the receipt of the petition for 
the release of the automobile, and stating that the 
automobile, which had been appraised at $800, was 
seized from one Julian Grabou after it had been 
found to contain 35 quart bottles of liquor^ con¬ 
cealed beneath the cushions of the car in violation 
of Section 59»3-B and 594 of the Tariff Act and 
Sections 3061 and 3062 of the Revised Statutes (U. 
S. Code, Tit. 19, Secs. 482, 483); that a thorough in¬ 
vestigation of the purchaser had not been made by 
the Heller Company prior to the sale of the car; 
and that in view of the record in the case the Cus¬ 
toms Bureau could see no circumstances which 
would warrant relief and that the application was 
therefore denied. 

On ]March 20th, 1929, the Heller Company filed 
another petition with the Treasury Department 
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(R. 12), and on April 4tli, 1929, filed a tljird peti^ 
tion (R.' 16) in character similar to the fir^t two. 

On June 27th, 1929, notice was received by the 
Heller Company from the Assistant Secipetaiy of 
the Treasury, in which it is stated: | 

I find a thorough consideration Elias been 
given to the facts presented by the petitioner 
and in bis behalf and I can but a^Tee with 
The ruling made. I can find no circupistances 
which would warrant an amending of the 
opinion as rendered and accordingly must 
decline to disturb such an opiniob as you 
request. (R. 5.) 

Thereafter the Heller Company appealed to the 
Secretary of the Treasury and received from the 
Secretary a notice, dated July 26th, 1929, in which 
the Secretary states: | 

In accordance witli your request^ the rec¬ 
ord and the decisions in this case h^ve been 
carefully reviewed. 1 am not sati^^ed that 
the petitioning company has establi^shed the 
propriety of the relief petitioned /o/r, and ac¬ 
cordingly the adverse decisions above re¬ 
ferred to are approved. (Italics added.) 

Thereafter the seized automoliile was declared 
summarily forfeited and was delivered over to the 
use of the Government of the United States. 

It does not appear that Grabou was ev^r prose- 

I 

cuted or convicted for his ofiense. i 
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TEE STATUTE INVOLVED 


Whenever any person interested in any vessel, 
vehicle, merchandise, or baggage seized under the 
provisions of ^his title, or who has incurred, or is 
alleged to have incurred, any fine or penalty there¬ 
under, files with the Secretaiy of the Treasury if 
under the customs laws, and with the Secretary of 
Commerce if under the navigation laws, before the 
sale of such vessel, vehicle, merchandise, or baggage, 
a petition for the remission or mitigation of such 
fine, penalty, or forfeiture, the Secretary of the 
Treasury, or the Secretary of Commerce, if he finds 
that such fine, penalty, or forfeiture was incurred 
without willful negligence or without any intention 
on the part of the petitioner to defraud the revenue 
or to violate the law, or finds the existence of such 
mitigating circumstances as to justify the remission 
or mitigation of such fine, penalty, or forfeiture, 
may remit or mitigate the same upon such terms and 
conditions as he deems reasonable and just, or order 
discontinuance of any prosecution relating thereto. 
In order to enable him to ascertain the facts, the 
Secretarv of the Treasurv mav issue a commission 
to any special agent, collector, member of the Board 
of United States General Appraisers, or Ignited 
States Commissioner, to take testimony upon such 
petition. Nothing in this section shall be construed 
to deprive any person of an award of compensation 
made before the filing of such petition.” (Sept. 
21, 1922, C. :156, Tit. IV, p. 618; 42 Stat. 987; Tit. 
19, U. S. Code, Sec. 532.) 

The controlling words of the above statute are 
italicized. 


i 

THE POSITION OP THE APPELLEE HE]Ei£IN 

1 

i 

It is the position of the api)ellee herein that 
under the above statute the Secretary of the Treas¬ 
ury has the widest discretion in disposijig of any 
and all petitions presented to him. The pc^wer given 
the Secretary in this Section has been parsed upon 
in the case entitled ‘‘In re Commercial Iijivestment 
Trust Corporation/’ 31 Fed. 2nd, 494. Iri that case 
the application to the Secretary was ma(|ie— 


on the ground that the petitioner was an 
imiocent lienor and that he had n^t learned 
of the seizure and the advertising time to 
file a claim and cost bond with th^ collector 
as provided by Section 608 of tjie Tariff 
Act. The application of the petitioner 
was denied by the Secretary of tl^e Treas- 
urv * * *^ j 

I 

The court in deciding the case stated: | 


The Secretary of the Treasurj^ refused 
the application of the petitioner. T|[ie power 
entrusted in him is not a judicial i one, but 
one of mercy to mitigate the severity of the 
law. It was the exercise of his discretion in 
a matter entrusted to him alone, and from 
which there is no appeal. Dorsheimer v. 
U. S,, 7 Wall. 166; Gollego v. Z7. S., i'ed. Cas. 
No. 5201; re C, J. T. Corporation (D. C.), 
28 Fed. 2nd. 50. 

The proceedings having been taken ac¬ 
cording to the statute and the petitioner hav¬ 
ing had his application to the Secr^ary of 
the Treasury denied, this court will | take no 
action in the matter. i 


96151 — 30 - 




The case of Dorsheimer v. U. S., 7 Wall. 166, 
cited above, was a case interpreting a provision of 
the Act of March 3,1797,1 Stat. L. 506. The per¬ 
tinent words in that Act are these: 

* * * The Secretary of the Treasury 
of the United States * * * shall 
* have power to mitigate or remit 
such fine, forfeiture, or penalty, or remove 
sucli disability, or any part thereof, if in his 
opinion the same shall have been incurred 
without willful negligence, or any intention 
of fraud in the person or persons incurring 
the same. * * * 

In interpreting this statute the Supreme Court 
of the United States says: 

An early act—March 3, 1797—(.confers 
authority on the Secretary of the Treasury 
to mitigate or remit any fine, forfeiture, or 
penalty incurred by any vessel, goods, or 
• wares, by enforcing the laws for laying, levy¬ 
ing, or collecting any duties or taxes which, 
in his opinion, shall have been incurred with¬ 
out willful negligence, or any intention of 
fraud in the person or persons incurring 
same. 

At |)age 174 the court says : 

The power entrusted by law to the Secre¬ 
tary was not a judicial one, but one of mercy, 
to mitigate the severity of the law. It ad¬ 
mitted of no appeal to the Court of Claims or 
to any other court. It was the exercise of 
his discretion in a matter entrusted to him 
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alone, and from which there cduld be no 
appeal. I 

In the case of Allen v. Blunt, Fed. Ca^. 216, Mr. 
Justice Story, then on the Circuit Court, laid down 
the rule which should be applied in this case. At 
page 449 he said: 

In short, it may be laid down ad a general 
rule that, where a particular authority is 
confided to a public officer to be exercised by 
him in his discretion upon an exaniination of 
facts, of which he is made the appropriate 
judge, his decision upon these f^^cts is, in 
the absence of any controlling provisions, ab¬ 
solutely conclusive as to the existence of 
those facts. 1 

I 

In the same case Mr. Justice Story saidj: 

I 

Suppose the Secretary of the ! Treasury 
should remit a penalty or a forfeiture in- 
curred by breach of the law of the United 
States, would his decision be reexabiinable in 
any court of law upon a suit for the penalty 
or forfeiture? 

This question he answers in the negati^^e. 

In the case of Macheca v. United State^ 26 Fed. 
845, a proceeding under the Customs La^ys during 
the pendency of which application had been made 
to the Secretary of the Treasury for a ren{iission of 

I 

the forfeiture, it was stated bv the court: 

The theory of the plaintiff in eiTor that 
the discretion vested by law in the honor¬ 
able Secretary of the Treasury to rdmit pen¬ 
alties, in cases where he may be satisfied no 
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willful negligence nor fraudulent intent ex¬ 
ists, can be revised or controlled by the 
courts, is wholly untenable. See Walker v. 
Smith, 21 How. 579; Dorsheimer v. U. S., 
7 AVall. 166. 

It is therefore submitted that when Section 618 
of the Tarilf Act of 1922 savs that the Secretary 
vuiy remit or mitigate a hue, penalt}’, or forefeiture 
if he finds that such fine, penalty, or forfeiture was 
incurred without willful negligence or without any 
intention to violate the law, and points out a means 
of enabling the Secretary to ascertain the facts by 
issuing a commission to take testimony, it confides 
in him a discretion not subject to supervision or 
direction bv the courts. 

Three other points are set forth in the brief of the 
appellant, all of which can be grouped together. 
These matters are as follows: 

3. The action of the Secretary of the 
Treasury in the taking and attempted for¬ 
feiture herein are without due process of 
law and in contravention of Amendment V 
to the Constitution of the United States. 

4. The acts of the Secretary of the Treas¬ 
ury in the assignment of the vehicle men¬ 
tioned in the pleadings in lieu of sale for gov¬ 
ernment use is a taking of private property 
for public use without just compensation in 
violation of Amendment V to the Constitu¬ 
tion of the United States. 

5. The miconstitutionality of the statutes 
under review mav be avoided bv the adop- 
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tion of the interpretation for whi(ih we con¬ 
tend with the result of the issuance of the 
writ prayed for and the return to appellant 
of its property. | 

I 

In regard to the above contentions,! it is the 
position of the appellee Secretary that t^ie seizure 
of the automobile involved in this easel the for¬ 
feiture thereof, and the subsequent use ijhereof by 
the Government do not violate any constitutional 
rights of the Heller Company. It will be jioted that 
the ai^pellant Company has heretofore, | in effect, 
based its action upon the validity of the s(|izure and 
forfeiture. In applying for remission ulader Sec¬ 
tion 618 of the Tariff Act of 1922^ it tacitly ad¬ 
mitted that the seizure and forfeiture viere legal. 
It submitted its case to the Secretary fpr his de¬ 
cision, was unsuccessful, and is now seekijng to ap¬ 
peal from that decision to the courts. 

The sections of the Revised Statutes, under which 
the seizure and the forfeiture herein were effected, 
are found in the United States Code, Tit. 19, Sec. 
482,483. Under these sections it has been held that 
the nonparticipation, or the good faith. Or the en¬ 
tire innocence of the owner of a vehicle spized for 
violation of the Revenue Law furnishes lio reason 

I 

why such vehicle should not be seized and forfeited. 
U. S, V. One Hudson Touring Car, 274 FedJ 473, and 
U. S. V. One Lincoln Touring Car, 11 Fed ^nd. 551; 

U. S, V. One Buick AutomohiJe, 300 Fed. 5^4; U. S, 

V. One Bla(‘k Horse, 147 Fed. 770; Goldsm^h-Grant 
Company v. U. S., 254 U. S. 505. The cate of the 
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Goldsmitli-Grakt Company v. United States, 254 
U. S. 505, involved the forfeiture of an automobile 
under Section 3450 of the Revised Statutes. The 
case was presented upon the following agreed 
statement of facts: 

The Grant Company was the seller of au¬ 
tomobiles and was the owner in fee simple of 
the automobile seized in this case and sold it, 
returning the title for unpaid purchase 
money to J. I). Thompson, who was a taxicab 
operator, and W. il. Lamb, who was in the 
newspayer business; that the car was used 
])y Thompson in violation of Section 3450, 
Revised Statutes, but that such use was with¬ 
out the knowledge of the company or any of 
its officers, nor did it or thev have anv notice 
or reason to suspect that it would be illegally 
used. 

A libel was tiled against the automobile seized and 
the innocent owner was permitted to inteiwene, 
which it did, and claimed that the forfeiture of the 
car violated the Fifth Amendment of the Constitu¬ 
tion, in that it was a deprivation of property with¬ 
out due process of law. In the libel proceeding the 
Court directed the jury to render a verdict finding 
the car guiltv, overruling the motion of the Grant 
Company to direct a verdict based on the grounds: 
(1) That Section 3450 of the Revised Statutes was 
in violation of Article 5 of the Amendments of the 
Constitution of the United States, in that it de¬ 
prived the Grant Company of its property without 
due process of law. (2) That the Section was not 
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to be construed to forfeit the title of a third party 
entirely innocent of wrongdoing, and tlat the 
proper construction of the section was that i it con¬ 
templated forfeiting only the interest or titl^ of the 
wrongdoer. (3) That the title reserved by tl^e com¬ 
pany for the balance of the purchase mon^y had 
never been divested and, therefore, could not be 
condemned and that only the interest of Tfhomp- 
son and Lamb could be condemned. 

It will be seen that these requests for instructions 
cover practically the same grounds raised by the 
appellant in this case. 

The jury found the car guilty and a judgn^ent of 
condemnation and forfeiture was entered. l^Iotion 
for a new trial was denied and writ of error was 

I 

prosecuted to the Supreme Court of the TlJnited 
States. Mr. Justice McKenna in discussii^g the 
forfeiture said (page 510): ! 

If the case were the first of its kind, it and 
its apparent paradoxes might comjpel a 
lengthy discussion to harmonize the sbction 
with the accepted tests of human conduct. 
Its words taken literallv forfeit 
illicitly used though the owner of i 
l^articipate in or have knowledge of the 
illicit use. There is strength, therefore, in 
the contention that, if such be the ineyitible 
meaning of the section, it seems to violate 
that justice which should be the foundation 
of the due process of law required by the 
Constitution. It is, hence, plausibly urged 
that such could not have been the inte|tition 

I 


pr(^perty 
t did not 
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of Congress, that Congress necessarily had 
in mind the facts and practices of the world 
and that, in the conveniences of business and 
of life, property is often and sometimes 
necessarily put into the possession of another 
than its owner. And it follows, is the con¬ 
tention, that Congress only intended to con¬ 
demn the interest the possessor of the prop¬ 
erty might have to punish his guilt, and not 
to forfeit the title of the owner who was 
without guilt. 

Regarded in this abstraction the argument 
is formidable, but there are other and mili¬ 
tating considerations. Congress must have 
taken into account the necessities of the Gov¬ 
ernment, its revenues and policies, and was 
faced with the necessity of making provi¬ 
sion against their violation or evasion and 
the wavs and means of violation or evasion. 
In breaches of revenue provisions some 
forms of property are facilities, and there¬ 
fore it may be said that Congress interposes 
the care and responsibility of their owners 
in aid of the prohibitions of the law and its 
punitive provisions, by ascribing to the prop¬ 
erty a certain personality, a power of com¬ 
plicity and guilt in the wrong. In such case 
there is some analogy to the law of deodand 
by which a personal chattel that was the 
immediate cause of the death of any reason¬ 
able creature was forfeited. To the super¬ 
stitious reason to which the rule was 
ascribed, Blackstone adds ‘^tliat such mis¬ 
fortunes are in part owing to the negligence 
of the owner, and therefore he is properly 


I 
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punished by such forfeiture.” Andl he ob¬ 
served, ‘‘A like punishment is in like cases 
inflicted by the Mosaical law: ‘if an px gore 
a man that he die, the ox shall be stoned, and 
his flesh shall not be eaten.’ And, among 
the Athenians, whatever was the cause of a 
man’s death, by falling upon him, V^s ex¬ 
terminated or cast out of the dominions of 
the republic.” See also The Blac\cheath, 
195 U. S. 361, 366, 367; Liverpool, etc,, Navi¬ 
gation Co. V. Broohlyn Terminal, 251 U. S. 
48, 53. 

But whether the reason for Sectipn 3450 
be artificial or real, it is too firmly fixed in 
the punitive and remedial jurisprudence of 
the country to be now displaced. Dobbins's 
Distillery v. United States, 96 U. S. |395, is 
an example of the rulings we have jbefore 
made. It cites and reviews prior cades, ap¬ 
plying their doctrine and sustaining tfie con- 
stitutionalitv of such laws. It militates, 
therefore, against the view that Sectiofi 3450 
is not applicable to a proj^erty whose owner 
is without guilt. In other words, it is the 
ruling of tliat case, based on prior cases, that 
the thing is primarily considered tfie of¬ 
fender. And the principle and practicfe have 
examples in admiralty. The Palmyra, 12 
Wheat. 1. 

The same principle was declared in United 
States V. Stoivell, 133 U. S. 1. The following 
cases at circuit may also be referred to: 
United States v. Mincey, 254 Fed. Rej). 287 
(1918): Logan v. United States, 260j Fed. 
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Rep. 746 (1919); United States v. One Saxon 
Atitomohile, 257 Fed. Rep. 251; United 
States V. 246*M> Pounds of Tobaceo, 103 Fed. 
Rep. 791; United States v. 220 Patented 
Machines, 99 Fed. Rep. 559. 

Counsel resist the reasoning and precedent 
of these cases in an argument of considerable 
length erected on the contention of the injus¬ 
tice of making an innocent man sutfer for the 
acts of a guilty one, and the anxious solici¬ 
tude tile court must feel and exercise, and 
which it is said, it has often expressed, and 
by which it has been impelled to declare laws 
unconstitutional that offend against reason 
and justice. 

The cliamres are rung on tlie contention 
and illustrations are given of what is possible 
under tlie law if the contention be rejected. 
It is said tliat a Pullman sleeper can be for¬ 
feited if a bottle of illicit licpior be taken 
upon it by a ]>assenger, and that an ocean 
steamer can be condemned to confiscation if 
a package of like liquor be innocently re¬ 
ceived and transj^orted by it. Whether the 
indicated possibilities under the law are jus¬ 
tified we are not called upon to consider. It 
has been in existence since 1866, and has not 
yet received such amplitude of application. 
When I such application shall be made it will 
be time enough to pronounce upon it. And 
we also reserve opinion as to whether the sec¬ 
tion can be extended to property stolen from 
the owner or otherwise taken from him withr 
out his privity or consent. 

Counsel further urge that Section 3450 
should be read in connection with Sections 
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3460 and 3461 and other sections of the Re¬ 
vised Statutes, and should be constjrued to 
provide for the forfeiture of no interest for 
which those sections offer protectiop. We 
are, however, unable to concur with Counsel 
that they modif}^ the requirement oj' effect 
of Section 3450. They have no relation to 
the latter section, nor is their remedy appli¬ 
cable to cases under that section. I 

There is an intimation that in th^ prior 
cases there was something in the relation of 
the x^arties to the property or its us^s from 
which it was possible to infer its destination 
to an illegal purpose; at any rate, the risk 
of such purpose, and that such relation had 
influence in the decision of the cases. 

We are unable to accept the intiipation. 
There may, indeed, be greater risk to the 
owner of property in one form or purpose 
of its bailment than in another, but i wrong 
can not be imj3uted to him by reasonj of the 
form or purpose. It is the illegal uke that 
is the material consideration; it is that! which 
works the forfeiture, the guilty or innocence 
of its owner being accidental. If we should 
regard simply the adaptibility of a particular 
form of pro])erty to an illegal purpcse, we 
should have to ascribe facility to an automo¬ 
bile as an aid to the violation of the lajw. It 
is a ‘‘ thing ” that can be used in the removal 
of “ goods and commodities ’’ and the j law is 
exj^licit in its condemnation of such thihgs. 

There is a perfect analogy between the situation 
in the above-quoted case and the situation |n this 


case. It follows from the law as stated above that 
the seizure and forfeiture of the Nash automobile 
in this case were proper and lawful, and that no 
rights of the Heller Company recognized in law 
were violated bv the action of the Secretarv in re- 
fusing to return the automobile to the company. 

It necessarilv follows also that the use to which 
the automobile was put after the seizure and for¬ 
feiture does not give rise to any rights in the former 
owner of the car which can be recognized in law. If 
the seizure was a proper one and the forfeiture w^as 
lawful, the Secretary might put the forfeited vehicle 
to any use w’hatever, and might put it to a use not 
authorized bv law, but it does not follow from that 
that the Heller Company would acquire any in¬ 
terest or right which would be a basis for issuing the 
writ of mandamus for the return of the car. U. S, 
ex rel. Also]) P)-ocess Co. v. Wilso)i, 33 App. D. C. 
472; Norther)} Pacific R. R. Co. v. Whalen, 149 
U. S. 157. 

Much reliance is placed on the Treasury DejDart- 
ment regulation quoted on page 7 of the appellant’s 
brief, but an examination of that shows that by its 
veiy teims it applies only to Internal Revenue 
Statutes, and states only what is apparent on the 
face of the section of the statutes to which it refers 
(i. e., 3450, Revised Statutes, and Section 709 of 
the Revenue Act of May 29,1928); that is, that the 
enactments are for the purpose of— 

protecting the interests of innocent persons 

whose property or interest therein is jeop- 
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ardized by a seizure and proposed foijfeiture 
under the Internal Revenue Laws. 

Neither that Act nor Section 709 of the Revenue 
Act of May 29,1928, nor any of the statutes referred 
to in the appellant’s brief purport to takej away, 
or indicate any intention to take away, frj)m the 
Secretary of the Treasury the discretion conferred 

on him bv Section 618 of the 1922 Tarijff Act.! Even 

1 

accepting the view of the appellant, it would still 
remain the duty of the Secretary to determiijie who 
came under the category of “innocent persons.” 

SUMMARY i 

I 

The seizure of the automobile involved in this 
case was a legal seizure. 

The forfeiture of the automobile was a ju-oper 
forfeiture. 

No rights of the appellant, Constitutional c\y oth¬ 
erwise, were infringed by the action of the Secre¬ 
tary of the Treasury in refusing to return thei auto« 
mobile to the appellant. j 

The action of the Court below in discussing the 
petition for the writ of mandamus shou]|d be 
affirmed. 

Leo a. Rover, 

United States District Attorney. 

Wm. a. Gallagher, 

Assistant United States District Attorney, 

Attorneys for Appellee. 
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